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IN MEMORIAM 


GEORGE LAVERNE LIGHT 
President of the Bar Association of the State of Kansas 
May 27, 1950-November 14, 1950 


As this issue goes to press, word of the untimely passing of our President, 
G. L. Light, is received. He had been ill for several weeks in the Epworth 
Hospital at Liberal, Kansas. Only a few weeks before, while on official busi- 
ness of the Association in Topeka, Judge Light returned home after a brief 
illness. Just before leaving Topeka, he remarked: “I hope I may continue to 
carry my share of the work as President of the Association.” 


Those words, spoken at a time of great crisis in a life of long service to his 
profession, are so characteristic of Judge Light that perhaps no greater tribute 
could be said at this time. They express clearly that he considered such duty to 
the Association to be paramount to any other exigency. 


Even as the printing presses wait for this page of the Bar Journal, we 
would hold them for a few moments longer as a silent tribute and expression 
of our feeling of sorrow at his leaving us during this time of his highest tenure 
of office in our Association. And may we share with you Mrs. Light, Veva, 
June and Auburn and yours, a part of the regret which is ours as well as yours. 
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NORTHEASTERN KANSAS TAX INSTITUTE 


The second Northeastern Kansas Tax Institute, sponsored by The Topeka 
Bar Association, will be held on Saturday, December 16, 1950, at the Hotei 
Jayhawk, Topeka. 

In arranging a program, the committee has chosen subjects which appear to 
be of interest to the general practitioners. The subjects which will be discussed 
include: 

. Sales and Exchanges of Property. 

. Farmers’ Income Tax Problems. 

. Use of Gifts in Estate Planning. 

. Corporate Reorganizations and Adjustments. 

. Tax Problems Growing Out of the Family Relationship. 

. Current Changes in Tax Law, Including Excess Profits Tax. 

. A representative of the Treasury Department will speak on Procedure 
and Practice at the Technical Staff Level. 


Following the morning session a luncheon will be served. A social hour will 
follow the conclusion of the afternoon session. (Shrimp will again make its 
appearance on this part of the program.) 

To date approximately 100 attorneys have indicated their desire to attend 
the Tax Institute. Any attorney who has not received prior notification, and 
who desires to be on the mailing list for further material, should contact 
Harold R. Schroeder, Chairman, National Bank of Topeka Building, Topeka, 
Kansas. 


The probable cost covering all festivities, including outlines, will be $4.00. 
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MissouRI BAR TAX SCHOOL 


TAX SCHOOL SPONSORED BY MISSOURI BAR 


Chairman Lancie L. Watts, of the Kansas City, Missouri Bar, announces that 
the First Annual Tax School sponsored by the Missouri Bar will be held at 
Kansas City December 7, 8 and 9, 1950. 


The Hotel Phillips will be the official headquarters for the Tax School and 
the agency for arranging hotel reservations. 


Supplementing the invitation contained in a printed folder which was mailed 
to Kansas lawyers some time ago, Mr. Watts stresses three factors which will 
make the First Annual Tax School an outstanding success, and an event to which 
most Missouri and Kansas lawyers will want to come. 


First, consider the personnel of the Tax School Committee which is charged 
with the responsibility of planning and conducting the school. The Committee 
is composed of 28 Missouri lawyers. Approximately 20 members of the Com- 
mittee devote all or most of their practice to Federal taxation. Three Past Presi- 
dents of The Missouri Bar, Charles L. Carr, Charles M. Blackmar and Rufus 
Burrus are on the Committee. Other distinguished lawyers on the Committee 
include the new President of The Missouri Bar, Walter Raymond, Chief Jus- 
tice Laurance M. Hyde and Mayor William E. Kemp of Kansas City. Members 
of the Bar have good reason to expect a well integrated program from a Com- 
mittee composed of such distinguished lawyers. 


Next, consider the quality of the fourteen lecturers who will appear on the 
program. At least ten of them are St. Louis and Kansas City lawyers who spe- 
cialize in Federal tax practice. To add color and interest to the program, the 
Committee has obtained Prof. Willard Pedrick, Federal tax lecturer at North- 
western University, Chicago, Ellis Bever of the Wichita Bar, quite generally 
recognized as the leading tax lawyer in Kansas, and Merle Miller of the Indian- 
apolis Bar. Mr. Miller is among the top dozen Federal tax lecturers in the 
United States. He is the author of the monthly tax letter appearing in Fortune 
Magazine. This brief reference suggests some idea of the capacity for instruction 
that is possessed by the members of the Tax School faculty. 


Finally, the experience of other state bar associations which conduct Federal 
Tax Schools indicates that there is an increased interest by lawyers everywhere 
in Federal taxation. For example, in Iowa, where they have 2,900 members as 
compared with 6,300 in Missouri, they have a three-day Federal Tax School 
each year at Des Moines at which they have an annual paid registration of 
more than 800 Iowa lawyers. , 


Included in the program will be a thorough study of income tax returns for 
individuals, partnerships, estates and small corporations. As a result of many 
requests, a lecture will be devoted to the preparation of a farmer’s return and 
to his tax problems. Other lectures will be devoted to the handling of refund 
claims and to suits for refund. Changes brought about by the 1950 Revenue 
Act will be discussed. 


The problem of drawing a will so as to minimize Federal taxes will be cov- 
ered. The Federal tax pitfalls that are encountered by lawyers whose practice 
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include the handling of real estate transactions, divorce cases, the formation of 
corporations or the drafting of partnership or purchase and sale agreements will 
be discussed. At the close of each day’s program a period will be devoted to 
giving registrants an opportunity to question the lecturers on that day’s pro- 
gram. 

Every effort is being made by the Tax School Committee to make the tax 
school of the greatest possible benefit to lawyers attending. The lectures will 
be as non-technical as possible. They cover those matters in which the attorney 
engaged in general practice desires review and instruction. The complexities of 
Federal tax law are increased by each succeeding Revenue Act, and more and 
more taxpayers are turning to lawyers for advice and assistance in tax matters. 
Lawyers must recognize the tax problems in the business they handle, and be 
able to advise their clients of the tax consequences in any proposed transaction. 


Arrangements have been made to conduct the School at Kansas City’s 
$7,000,000 Municipal Auditorium, located two blocks from the downtown 
hotel district. Accommodations will be available to anywhere from 500 to 
1,000 lawyers. 


The Tax School Committee cordially invites Missouri and Kansas lawyers to 
attend the School with the confident assurance that those who do attend will be 
better prepared to reap the harvest in the field of Federal taxation that definitely 
commenced with the Revenue Act of 1950! 


Enrollment may be made by mailing $10.00 to Charles C. Shafer, Jr., Regis- 
tration Chairman, 801 Scarritt Building, Kansas City 6, Missouri. 
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RIGHT FROM WRONG INSANITY TEST 


IS THE “RIGHT FROM WRONG" INSANITY TEST 
OUTMODED TODAY? 
By JAMES H. REXROAD 
Of the Hutchinson, Kansas Bar 


Many years ago some of our courts laid down the “wild beast” rule under 
which it was held that a defendant in a criminal case was not excused from pun- 
ishment unless he was so totally deprived of his reason, memory and under- 
standing that he did not know what he was doing any more than a wild beast. 
Then as civilization and science progressed the courts developed a rule that a 
man to be responsible for his crime must have the capacity and understanding of 
a normal child of 14 years (44 ALR 584). 


In 1843, in McNaghten’s Case, the English courts developed the “right from 
wrong” test for insanity. Under this rule to establish a defense on the ground 
of insanity, the defendant must prove that at the time of committing the act, he 
was laboring under such a defect of reason, from disease of the mind, as not to 
known the nature and quality of the wrongful act; or if he did know it, that he 
did not know he was doing what was wrong. In applying this test, generally 
it is the defendant’s capacity of mind to distinguish the moral and not the legal 
character and quality of his act that determines criminal responsibility (14 Am. 
Jur., p. 799). 


Most American courts, including Kansas (32 Kan. 205) and the federal 
government (1 Cliff 98), immediately adopted the English rule. However, 
medical science continued to advance to such an extent that the psychiatrists 
and doctors were able to state as a matter of fact that there were types of in- 
sanity in which the patient could distinguish right from wrong but because 
of his mental defect, disease or derangement, nevertheless was unable to adhere 
to the right with respect to the particular offense charged. To illustrate: note 
the kleptomaniac with his irresistible impulse to steal; the pyromaniac with his 
urge to set fires; and the schizophrenic with his “split personality” and oftimes 
homicidal tendencies. It is also interesting to note that Hervey Cleckley, Pro- 
fessor of Neuropsychiatry, Georgia University, in his book entitled “A Mask of 
Sanity,” finds that the so-called “constitutional psycopath,” often held to be 
sane legally, is actually from a medical standpoint “not merely queer or per- 
verse or in any borderline state but frankly and unquestionably psychotic”; and 
that the same clinical diagnosis of a schizophrenic applies literally to a consti- 
tutional psycopath except that the latter wears a “more convincing mask of 


As a result of medical science’s progress many of our American courts have 
repudiated the “right from wrong” test for insanity in favor of the “irresistible 
impulse” rule. In changing to this new rule, here are some of the comments 
by the various courts: 


After noting the United States Supreme Court’s comments in the case of 
Davis vs. United States (17 S. Ct. 360), the court in the case of the United 
States vs. Smith (36 F.2d 548) held it reversible error not to instruct a jury in 
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the “irresistible impulse” rule, and also stated: “The mere ability to distinguish 
right from wrong is no longer the correct test in either civil or criminal cases 
where the defense of insanity is interposed. The accepted rule in this day and 
age, with the great advancement in medical science as an enlightening influence 
on this subject, is that the accused must be capable not only of distinguishing 
right from wrong but that he was not impelled to do the act by an irresistible 
impulse.” (It might be well to state here that the “irresistible impulse” must 
be due to a mental disease, defect or derangement, and not caused by emotions, 
voluntary intoxication, or lack of control of one’s temper. ) 


In People vs. Lawhone (292 Ill. 32) the court remarked: “Further advances 
have been made in the knowledge of the subject of insanity, its various types 
and characteristics and it is now recognized that there is a partial insanity known 
as paranoia; that a person whose mind is so diseased may be rational on most 
subjects, but be a victim of insane delusions which render him either incapable 
of knowing a particular act is wrong, or, if he can distinguish right from wrong 
as to a particular act, he may still be impelled to do the act by an irresistible 
impulse. The mere ability to distinguish right from wrong is not a correct test 
in cases of this character.” 


In Parsons vs. State (81 Ala. 517) the court in attacking the efficacy of the 
right from wrong test, stated: “Under the right from wrong test, the courts in 
effect charge the juries, as a matter of law, that no such mental disease exists as 
that often testified to by medical writers, superintendents of insane hospitals 
and other experts; that there cannot be, as a matter of scientific fact, any cere- 
bral defect, congenital or acquired, which destroys the patient’s power of self- 
control—his liberty of will and action—and yet allows him still to distinguish 
right from wrong. Yet the expects, when put under oath, tell the juries just 
the contrary, as matters of evidence; and assert that no one with ordinary intel- 
ligence can spend an hour in the wards of an insane hospital without discover- 
ing such cases.” 


Likewise, the very English courts, which first established the right from 
wrong test, have commenced to veer away as is shown in the fase of Rex vs. 
Hay (22 Cox C.-C.) in which the court remarked: “What does ‘insane’ mean? 
The definition is based according to our law on this—that the accused labored 
under such a defect of reason, from disease of the mind, as not to know the 
nature and quality of the act he was doing. But I am bound to say that it does 
not seem to me to completely state the law as it now is, and for the purpose of 
today, I am going to direct you that if it is shown the defendant is in such a 
state of mental disease or natural mental infirmity as to deprive him of the 
capacity to control his actions, I think you ought to find him ‘insane’ if such 
condition is shown to have existed at the time of doing the act.” 


In a recent report, entitled “Psychiatric Facilities in Kansas” the United States 
Public Health Service on page 4, under the heading “State Laws Relating to 
Mental Illness” stated: “Here once more we come face to face with the survival 
of antiquated legal concepts and procedures embodying legal fictions no longer 
compatible with modern thinking.”* To illustrate: Mr. A, a cripple, could 
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talk intelligently on several subjects, but concerning his wife he excitedly in- 
sisted she had been guilty of adultery with a Mr. B on several occasions in the 
recent past. Actually Mr. B had been dead for several years. Finally, Mr. A 
attempted to poison his wife. Medical experts stated that Mr. A could dis- 
tinguish right from wrong but because of his mental derangement he was unable 
to adhere ot the right wherein his wife was concerned. They also stated that 
from a medical viewpoint Mr. A was psychotic. Now, if Mrs. A filed a criminal 
charge, then under the “right from wrong” insanity test now followed by our 
Kansas district courts, Mr. A would be held legally sane and punished. (Note: 
under the irresistible impulse rule he would be found legally insane in con- 
formity with true medical findings.) On the other hand, if Mrs. A refused to 
file criminal charges or to testify against her husband in a criminal case, but 
instead, elected to file a lunacy affidavit in a Kansas probate court, then Mr. A 
would be considered legally insane and given care in a state hospital, as sec- 
tion 59-2001, 1939 Probate Code, defines an “insane person” to be “any per- 
son who is so far disordered in his mind as to endanger health, person or 
property; or any person who is so far disordered in his mind as to render him 
a proper person for care and treatment in a hospital for insanity or mental 
disease.”** It is submitted such definition is sufficiently broad to allow com- 
mittment of persons suffering from all types of insanity. 


Yet by what rule of logic should we consider Mr. A a “poor unfortunate” 
in probate court and give him care and treatment in a state hospital; but prose- 


cute and punish him in district court just because he happens to have a type of 
insanity that can pass the right from wrong test—and someone happened to file 
a criminal charge against him instead of a lunacy affidavit? After all, the mere 
commission of (or failure to commit) a crime actually does not make a person 
any more or less sane or insane. 


Now in section 4, Chapter 323, 1949 Session Laws of Kansas, our Legislature 
stated: “Whenever during the trial of any person on an indictment or informa- 
tion, evidence is introduced to prove that he or she was insane, an idiot, or 
imbecile, or person of unsound mind, at the time of the commission of the 
offense, and such person shall be found to have been at the time of commission 
of the offense alleged in such indictment or information, insane, an idiot, an 
imbecile, or person of unsound mind, and he or she shall be acquitted on that 
ground, the jury shall so state in their verdict, and the court shall thereupon 
forthwith commit such person to the state hospital for the dangerous insane.”** 


The following questions immediately arise: Did the legislature in section 4, 
intend to differentiate between a person who is “insane” and one who is an 
“idiot,” or an “imbecile” or otherwise a “person of unsound mind”? If so, what 
legal test for incompetency would be applied to an “idiot” or a “person of un- 
sound mind” as distinguished from an “insane person”? And if not, then why 
did the legislature add the words “idiot,” “imbecile” or “person of unsound 
mind”? Should they not have stopped with just the word “insane’ if they 


intended but one classification? 
In this connection it might be observed that in the 1939 Probate Code the 
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legislature differentiated between an insane person and other types of mental 
incompetents, to-wit: In 59-1801 wherein the term “incompetent person” in- 
cludes insane persons, idiots, feeble minded persons, et al, while 59-2003 limits 
admissions to state mental hospitals to those adjudged “insane” only. So could 
we infer then that our legislature, in section 4 above mentioned, also intended 
that our courts in criminal cases should henceforth distinguish between the types 
of mental incompetency that can be submitted to a jury? 


Perhaps we should not only adopt the “irresistible impulse” test for insanity, 
but also clarify and modernize our Kansas Code of Criminal Procedure. 





COVERAGE OF FAIR LABOR STANDARDS ACT 


A RESUME OF COVERAGE PROBLEMS UNDER 
FAIR LABOR STANDARDS ACT* 


By LAWRENCE WEIGAND 
Of the Wichita, Kansas Bar 


This paper is by no means a compendium, and no attempt will be made to 
fully quote the Act itself, except as a discusison of particular provisions requires 
quotations from specific sections of the Act, although the importance of its word- 
ing in coverage problems is obvious. So many of the court decisions applying 
the Act have been based not only on the wording of the Act itself but upon 
the legislative history and the purposes of the Act, that a brief summary of both 
has been selected as a first approach to a determination of coverage. 


I. LEGISLATIVE HISTORY OF THE ACT 


The Fair Labor Standards Act was passed by Congress in 1938 under its 
authority to regulate commerce. It was passed on the basis of findings by 
Congress, that substandard labor conditions existed in industries engaged in 
interstate commerce and in the production of goods for such commerce; and 
that such conditions spread and perpetuate themselves through the use of 
instrumentalities of commerce, burden the free flow of interstate goods, inter- 
fere with orderly and fair marketing, and constitute unfair methods of compe- 
tition. 

In order to eliminate these conditions, which Congress deemed detrimental 
to the maintenance of the minimum standard of living, necessary for health, 
efficiency and well-being of workers within the coverage of the Act, Congress 
forbids the shipment in interstate commerce of goods produced under labor 
conditions which failed to conform to the standards prescribed in the Act. 


Congress originally prescribed, as a minimum rate of pay (Section 6) 25 
cents per hour for the first year of the Act; for the next six years not less than 
30 cents an hour; and then not less than 40 cents an hour. By the 1949 amend- 
ment Section 6 was changed to provide for a minimum hourly rate of 75 cents 
per hour. In Section 7(a), the overtime provision, Congress prescribed that 
employers pay time and one-half the regular rate of pay of that employee 
for all hours of work in excess of 44 hours a week during the first year; during 
the second year for all hours in excess of 42; and after the expiration of the 
second year for all hours of work in excess of 40 hours in any work week. 

Neither the minimum wage (Section 6) nor overtime provisions (Section 7 ) 
of the Act are applicable to the exempt employees specified in Section 13(a), 
which include: 


. Employees engaged in a bona fide executive administrative professional 
or local retailing capacity, or as outside salesman. 

. Employees of retail or service establishments which meet certain detailed 
requirements. 

. Employees of certain laundries and cleaners. 


*Part of the Legal Institute discussion on “Labor Law” during the 68th Annual Session of the Bar Association 
of the State of Ktnsas at Wichita, May 27, 1950. 
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. Employees engaged in the fishing industry, except those employed in 
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canning. 

Agricultural employees and employees of non-profit agricultural irriga- 
tion systems. 

Employees of weekly, semi-weekly and daily newspapers of less than 4000 
circulation, the major part of which is in the county of publication or 
contiguous counties. 

Employees of street, urban and interurban electric railways and of trolley 
cars and motor bus carriers. 

Employees engaged in the area of production in handling, preparing or 
canning agricultural or horticultural commodities for market, or in mak- 
ing dairy products. 

Switchboard operators at public telephone exchanges having not more 
than 750 stations. 

Employees of taxicab operators. 

Employees of retail or service establishments who handle telegrams under 
an agency agreement, when the agency revenue is not more than $500.00 
a month. 

Seamen. 


Employees engaged in forestry and logging operations, provided their 
employer has no more than 12 employees doing such work. 


Drastic penalties, both civil and criminal, are provided as a means of en- 
forcement. Section 16 provides a maximum fine of $10,000 and imprisonment 
for six months upon second conviction. Among the civil remedies, the admin- 
istrator can obtain an order enjoining the shipment in interstate commerce of 
goods which are handled or produced by employees concerning whom there 
has been a violation of the Act. Section 15 of the Act provides: 





“It shall be unlawful for any person (1) to transport, offer for transportation, 
ship, deliver or sell in commerce, or to ship, deliver or sell with knowledge 
that shipment, delivery or sale thereof than Congress has intended any goods in 
the production of which any employee was employed in violation of Section 6 
(the minimum wage provision) or Section 7 (the overtime provision), or in 
violation of any regulation or order of the administrator issued under Section 14 
(the provision affecting apprnetices), except that no provision of this Act 
shall impose any liability upon any common carrier for the transportation in 
commerce in the regualr course of its business of any goods not produced by 
such common carrier, and no provision of this Act shall excuse any common 
carrier from its obligation to accept any goods for transportation, and except that 
any such transportation, offer, shipment, delivery or sale of such goods by a 
purchaser requires them in good faith in reliance upon written assurance from 
the producer that the goods were produced in compliance with the require- 
ments of the Act and who acquired such goods for value without notice of any 
such violation, shall not be deemed unlawful.” 









In any action brought by the administrator to restrain violations under Section 
15, the court shall mot have jurisdiction to order payment to employees of 
unpaid minimum wages or unpaid overtime compensation or an additional 
amount as liquidated damages in that action (see Section 17). 






a a a 
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Under the provisions of Section 16(b) failure of an employer to observe 
the compensatory requirements of the statute also gives rise to a cause of action 
against him which may be maintained in any court of competent jurisdiction 
by the employee, and class suits are also permitted by Section 16(b). The 
liability of the employer to the employee or employees is fixed at the amount 
of the unpaid minimum wages or unpaid overtime compensation, as the case 
may be, and in addition an equal amount as liquidated damages. Reasonable 
attorney fees and costs of the action are also to be borne by the employer. The 
amendments of 1949, which were effective January 25, 1950, permit the 
administrator to bring suit in certain circumstances in behalf of employees (Sec- 
tion 16(c) ), but an award of attorney fees to an employee i in a suit against an 
employer for violation of minimum wage and overtime provisions of the Fair 
Labor Standards Act is authorized only in individual suits and in collective 
actions brought by employees and not in suits brought by the administrator. 


While not exactly germane to the subject, it might be interesting to note 
that an employee and his attorney may make a private agreement concerning 
fees, and an employee may agree to compensate his attorney in case the suit is 
unsuccessful, but an agreement whereby the attorney is to receive a substantial 
portion of the recovery in addition to the fee to be awarded by the court has 
been held invalid. Such agreement for additional compensation was considered 
contrary to the purposes of the Fair Labor Standards Act, which evidences a 
Congressional intent to have the employee collect not only his wages and 
liquidated damages but also a sufficient sum to pay his lawyer (Harrington v. 
Empire Const. Co., C.C.A. 4, 1948, 14 Labor Cas. 64, 455). 


The penalties and prohibited acts have been reviewed to emphasize the im- 
portance of correctly ascertaining coverage problems which arise. 


II. PURPOSES OF THE ACT 


This Act has been construed by the courts as showing an intent on the part 
of Congress (1) to aid the unorganized and lowest paid workers (Brooklyn 
Savings Bank v. O'Neil, 324 U.S. 697), (2) to reenforce employee bargaining 
power with respect to minimum wages and maximum hours (Murray v. 
Noblesville Milling Co., 131 F. 2d 470), (3) to spread employment by plac- 
ing financial pressure on employers through the overtime requirement (South- 
land Gasoline Co. v. Bayley, 319 U.S. 44; Overnight Motor Transportation v. 
Missel, 316 U.S. 572), (4) to maintain the health and well-being of the 
nation’s working population (Brooklyn Savings Bank v. O’Neil, supra), and 
(5) to place a floor under wages and a ceiling over hours of employment 
(White v. Witwer Grocery Co., 132 F. 2d 108). 

The United States Supreme Court has established the rule that the Act must 
be liberally construed because of its remedial nature “and must not be inter- 
preted or applied in a narrow or grudging manner.” (Tenn. Coal, Iron & R.R. 
Co. v. Muscoda Local #123, 321 U.S. 590). 

In Roland Elec. Co. v. Walling 326 U.S. 657, the court held that the pri- 
mary purpose of the Act is not so much to regulate interstate commerce as such 
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as it is through the exercise of legislative power to prohibit the shipment of 
goods in interstate commerce if they are produced under substandard labor 
conditions. In U.S. v. F. W. Darby Lbr. Co., 312 U.S. 100, the court said: 


“Its purposes, as we judicially know from a declaration of policies . . . and the 
reports of Congressional committees proposing the legislation . . . is to ex- 
clude from interstate commerce goods produced for the commerce and to 
prevent the production for interstate commerce under conditions detrimental 
to the maintenance of the minimum standards of living necessary for health 
and general well-being and to prevent the use of interstate commerce as the 
means of competition in the distribution of goods so produced and as the 
means of spreading and perpetuating such substandard labor conditions among 
the workers of the several states.” 


Keeping in mind the purposes and legislative history will facilitate the solution 
of many coverage problems. 


III. GENERAL PRINCIPLES OF COVERAGE 


First, determination of an employer-employee relationship is essential to the 
establishment of employee coverage, and the imposition of employer liabilities 
under the Act; but no hard and fast rule serves as a guide for determining 
whether such relationship exists. The Act did not attempt to abrogate the 
principles applicable to the common-law relationship, but the Supreme Court 
has held that those standards are not necessarily controlling (Walling v. Port- 
land Terminal Co., 330 U.S. 148). Previously established legal relationships 
must yield to the underlying economic realities as viewed in the light of the 
public social policy expressed in the Act. Thus, what might have been deemed 
an independent contractor relationship at common law may assume the status 
of an employer-employee relationship under the Act, and the name which the 
parties attach to their relationship is not controlling. If the services performed 
are such as fall within the regulatory scope of the Act, the relationship of 
employer and employee arises, even though the parties may have expressed a 
contrary intention in a written contract (Walling v. Accurate Addressing Serv- 
ice, 11 Labor Cas. 63,098). 


The definitions in the Act are important. Section 3(d) states: 


“Employer includes any person acting directly or indirectly in the interests of an 
employer in relation to an employee . . .” 


This definition is thus broad enough to cover three-party relationships. Agents 
or managers who are responsible to a principal who may be subject to the Act 
may themselves be subject to regulation if “acting in the interest of an em- 
ployer.” In determining who is an employer within the meaning of the Act, 
the courts have relied upon the usual tests gleaned from common experience. 
Thus, the authority to hire and fire, the immediate supervision or control of 
work and services, the incurring of hours of work or wage rates, have been 
accepted as the indicia of an employer. The question is one of fact. 


The Act defines “employee” as “including any individual employed by an 
employer” (Section 3(e)). This definition should be read in connection with 
the Act’s definition of “employ” (Section 3(g)), which includes “to suffer or 
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permit to work.” A literal construction of the wording of these terms would 
indicate that employment relationship might be established in every instance 
where a person is “suffered or permitted to work.” However, the courts have 
repeatedly pointed out that such a construction, if relied upon as the sole test for 
determination of the employer-employee relationship, would “encompass all 
employed humanity.” On the basis of judicial authority it can be concluded that 
in defining the term “employ” Congress did not intend to include in the classi- 
fication of “employees” all persons whom an employer “suffers or permits to 
work” (See Portland Terminal Co. v. Walling, 330 U.S. 148; Walling v. 
Jacksonville Terminal Co., C.C.A. 5, 148 F. 2d 748). The definition must be 
limited to employees whose work is controlled or directed by the employer and 
is pursued necessarily and primarily for the employer's benefit. An individual 
whose work serves only his own interest is not an employee. 


Students and trainees, although permitted to work upon the premises of 
others in order to acquire experience or skill in a specified trade or occupation, 
are generally not considered employees within the meaning of the Act, nor are 
voluntary or occasional gratuitous services being neither controlled or required, 
sufficient to confer employee status (Walling v. Norford So. Ry. Co., 11 Labor 
Cas. 63,299; Walling v. Nashville, Chatanooga etc. Ry. Co., 330 U.S. 158). 


Home workers and piece workers are within the scope of the term “em- 
ployee,” and, as a bona fide employer-employee relationship exists, the fact that 
the work is performed in the home rather than in the employer's place of busi- 
ness, or that the employee is compensated on a piece-work basis instead of by 
a unit of time, is immaterial (Walling v. American Needlecraft, Inc., C.C.A. 6, 
139 F. 2d 60). 


One of the most difficult problems arising in connection with the application 
of employment definitions consists in determining whether a given employ- 
ment arrangement results in an employer and independent contractor relation- 
ship or an employee-employer relationship. An independent contractor is not 
an “employee” within the meaning of the Act. It follows that in order for an 
individual to obtain the benefits of the Act there must be a contract of employ- 
ment, either express or implied, which invests him with employee status. The 
issue involves two typical situations. First, the ‘question is confined to the 
nature of the relationship existing between the party suing and the party de- 
fending the suit. In the second situation a third party is interposed between 
the two litigants. A judicial finding that the third party acted in the capacity 
of an independent contractor precludes a recovery against a contractee, since 
the party instituting the suit is an employee of the independent contractor and 
not of the contractee. Obviously, the line between these relationships must be 
drawn according to the individual circumstances in each case. The scope given 
to the statutory definitions is deemed sufficient to curb collusive attempts to 
form an independent contractor relationship for the purpose of avoiding the 
obligations of the Act. 

Existence of an independent contractor relationship is also important in rela- 
tion to the exclusion clause of Section 3(d), which provides that “Employer” 
shall not include the United States or any state or political subdivision thereof. 
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Thus, a contractor furnishing guard service to interstate manufacturing com- 
panies is not excused from complying with the Fair Labor Standards Act by 
reason of the fact that his employees may have been commissioned as special 
police officers by a local political subdivision (Walling v. Merchants Police 
Ser., Inc., 59 F. Supp. 873). Likewise, private contractors entering directly into 
contracts with the United States, or any state or their subdivisions, may not 
shed their independent contractor status or shift their employer obligations to 
a particular governmental unit in an effort to take advantage of the exemption, 
even though the contract may have reserved to the governmental unit control 
over the manner in which the contract is to be performed. On the other hand, 
if a local municipality undertakes to hire and control armed guards, commission 
them as special police officers, give them training equipment and instructions, 
and pay their wages, such guards are not the employees of a war plant which 
they are assigned to guard but are employees of the municipality and are 
exempt under the exclusion clause (Dugas v. Nashua Mfg. Co., 62 F. Supp. 
846). Persons employed by the United States Post Office Department, the 
Federal Deposit Insurance Corporation, municipal railway terminal companies, 
port authorities, or any other federal or state agency department or wholly 
owned and controlled corporation, are also excluded from the Act by virtue of 
the exemption. 


When the relationship of employer-employee has been established, then 
generally the provisions of the Act are applicable to (1) all non-exempt em- 
ployees “engaged in commerce,” or (2) all non-exempt employees engaged in 
the “production of goods for commerce,” including fringe production workers. 

It is safe to say that blanket coverage on an industry-wide basis is not within 
the contemplation of the Act. Final determination of coverage rests upon the 
nature of the work performed by the particular employee, and not necessarily 
upon the nature of the employer’s business. It is possible in a given industry 
that an employer may not be subject to the Act, while another employer in 
the same industry may be subject to regulation with respect to a part of his 
employees, and not others, or subject to regulation with respect to all of his 
employees. 

Coverage does not depend upon the method of compensation, the number 
of employees, or the location of the work. Neither is the skill of labor a 
material factor, but rather whether the employee is engaged: 

(1) “In commerce.” 

(2) In the production of goods for commerce, or 

(3) In closely related process or occupation directly essential to the pro- 

duction of goods for commerce. 
These three categories will be reviewed separately, but by no means thoroughly. 

First, employees engaged in commerce. Employees actively participating in 
interstate transportation, transmission or communication, or in incoming or out- 
going foreign commerce, are “engaged in commerce” within the meaning of 
the Fair Labor Standards Act. Incoming foreign commerce was brought within 
the term by the 1949 amendment. It should be noted that direct contact with 
the movement of goods through interstate channels is not essential. 





COVERAGE OF FAIR LABOR STANDARDS ACT 135 


The Supreme Court has held that the clause “engaged in commerce” covers 
every employee in the “channels of interstate commerce” (Walling v. Jack- 
sonville Paper Co., 317 U.S. 564) as distinguished from those who merely 
affected that commerce. Handlers of goods for a wholesaler who moves them 
interstate on order or to meet the needs of specified customers, are in com- 
merce, but those employees who handle goods after acquisition by a merchant 
for general local disposition are not (Higgins v. Carr Bros., 317 U.S. 572, 63 
S. Ct. 337). Employees engaged in operating and maintaining privately owned 
toll roads and bridges over navigable waterways are “engaged in commerce” 
(Oversteer v. North Shore Corp., 318 U.S. 125). So are employees of con- 
tractors when the employees are engaged in repairing bridges of interstate 
railroads (Peterson v. J. F. Fitzgerald Const. Co., 318 U.S. 740, 742). 


In McLeod v. Threlheld, 319 U.S. 491, 63 S. Ct. 1249, the employee was 
held not “engaged in commerce,” where contractor under agreement with 
interstate carrier furnished meals to maintenance-of-way employees of that car- 
rier, and contractor's cook, employed to prepare and serve meals to carriet’s 
maintenance-of-way employees in a dining car set conveniently to the place of 
work, and in emergencies follows the gang to the scene of its activities. The 
court stated: 


“It is not important whether the employer—in this case the contractor—is en- 
gaged in interstate commerce; it is the work of the employee which is decisive.” 


The court also said: 


“The test under this present act to determine whether an employee is engaged in 
commerce is not whether the employee’s activities affect or indirectly relate to 
interstate commerce, but whether they are actually in or so closely related to the 
movement of the commerce as to be a part of it. Employee’s activities outside 
of this movement so far as are covered by wage-hour regulations are governed 
by the other phrase, ‘production of goods for commerce’. 

In applying this clause the courts have held that, while repair work on an inter- 
state highway already in use would be interstate commerce, the construction of 
a new highway, until it has actually been used for interstate commerce, does 
not constitute commerce and is not so closely related thereto as to be deemed 
such under the provisions of the Act. 


IV. EMPLOYEES ENGAGED IN PRODUCTION OF GOODS FOR 
COMMERCE 


Employees engaged in producing goods, which the employer expects, hopes 
or has reason to believe will be shipped in interstate commerce, are within 
the coverage of the Act. This inclusion of production workers is responsible for 
the Act’s widespread influence upon industry, for the incidence of the statute 
largely results from a delineation of the activities which constitute production 
of goods for commerce. The determination of the application of the Act gen- 
erally depends upon the nature of the particular employee’s occupation. Sec- 
tion 15(d) of the statute creates a rebuttable presumption that employment 
in an establishment where goods shipped or sold in commerce were produced 
within 90 days prior to the removal of such goods constitutes prima facie evi- 
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dence of employment in the production of goods for commerce. It is there- 
fore incumbent upon the employer to establish with respect to particular em- 
ployees that their activities are so definitely segregated that they do not con- 
tribute to the production of goods moving in interstate commerce. Where an 
employee in a given week is employed both in intrastate and local production, 
apportionment of the employee’s time during that work week is not permissible. 


In Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, the Supreme 
Court held that production includes “every kind of incidental operation pre- 
paratory to putting goods into the stream of commerce.” This includes those 
who are engaged in packaging or labeling a product prior to interstate shipment, 
or those who are employed in the intrastate transportation of goods and 
materials from interstate manufacturers to other factories for further process- 
ing or to warehouses for storage and later shipment. 


The fact that finished goods are sold entirely within the state is not neces- 
sarily determinative of employee coverage. Products may be sold F.O.B. the 
factory and subsequently removed from the state, or goods may be sold to a 
wholesaler or retailer, who in turn sells them in interstate commerce. Likewise, 
employees are not excluded from the Act where goods which they have pro- 
duced are changed in form by an intrastate purchaser prior to interstate resale, 
since the Act defines “goods” to include “any part or ingredient” of goods 
(Section 3 (i) ). 


The basic functions which may render the Act applicable to a given business 
are manufacture, sale, shipment and resale. These functions are usually ar- 
ranged in a number of typical factual combinations, which may be selected for 
the purposes of illustration in interpreting the coverage of the Act. The facts 
of production are of primary importance where the imposition of the Act is 
cotnrolled by the factual circumstances under which the particular business 
conducts its operations, rather than upon an industrial classification of subject 
industries. If the employer’s products are customarily shipped to out-of-state 
customers, his employees engaged in “producing” the “goods” are under the 
Act, regardless of the article manufactured; but production for local consump- 
tion precludes the application of the Act, regardless of the article. 


The following analysis of coverage is based upon the typical factual situations 
usually found in normal business operations, for these factual situations furnish 
the key for determining the applicability of the Act in each particular case: 

. Intrastate raw material—local manufacture and consumption. 

. Extrastate raw material—local manufacture and consumption. 

. Interstate shipment of product. 

. Local sale for incorporation in product of purchaser, sold to out-of-state 
buyers. 

5. Local sale to assist local operations of purchasers in producing goods for 

commerce. 
The first two are usually not within the Act; the third and fourth are; and the 
fifth one is a matter of conflicting determinations, and brings us to the last 
subdivision of this paper. 
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V. EMPLOYEES ENGAGED IN ACTIVITIES OR OCCUPATIONS 
CLOSELY RELATED AND DIRECTLY ESSENTIAL TO PRODUCTION 


The 1949 amendment requires that these so-called “fringe” production 
employees, in order to come within the scope of the Fair Labor Standards Act, 
be engaged in a “closely related process or occupation directly essential to the 
production of goods for interstate commerce” (Section 3(j)). Prior to the 
amendment the definition of “produce” was that such employees needed only 
to have been engaged in a “process or occupation necessary” to production. The 
1949 Congress evidently thought the interpretations under the previous pro- 
vision carried the coverage of the Act too far beyond the actual production 
operations, and, with the intention of narrowing the coverage of “fringe” pro- 
duction workers, the definition of “produced” was reworded to take in only 
such of those workers as are engaged in “any closely related process or occupa- 
tion directly essential to the production” of goods for interstate commerce. 


In the absence of administrator rulings and court decisions, the best guide 
ate illustrations furnished by the drafters of the 1949 amendment as to what 
fringe production employees they meant to cover, as including: 


A. Covered Fringe Production Workers (work closely related and directly 
essential ) : 

1. Maintenance, custodial, and clerical employees performing work 
for manufacturers, mining companies, and other producers of 
good for commerce, whether employed by the producers them- 
selves or by independent contractors. 

. Employees who repair or maintain buildings in which goods 
are produced for commerce. 

. Employees who make, repair, or maintain machinery or tools 
and dies used in the production of goods for commerce. 

. Employees of public utilities furnishing gas, electricity, or water 
to firms within the state engaged in producing goods for 
commerce. 


The very enumeration of this latter group of employees serves to illustrate 
the extent to which Congress has gone to accomplish the broad social welfare 
purposes of the Act and the wide range of employee activities encompassed by 
its scope. 

Those of you who have worried with coverage problems will know well that, 
lengthy as this paper is, it is only a sketchy outline of some of the problems 
which have been decided by litigation. Those who for the first time undertake 
such a problem are referred, in addition to the Act and in the absence of deci- 
sions of the courts in analogous situations, to the interpretive bulletins issued 
by the Administrator. Although not always upheld by the courts, they are 
rigidly adhered to by the Administrator until modified by court decisions. 
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OUTLINE OF CERTAIN PROBLEMS ARISING UNDER THE 
FAIR LABOR STANDARDS ACT* 


By EDWARD GRIER, Ottumwa, Iowa 
General Counsel, John Morrell and Company 


Mr. Weigand has ably presented to you important problems which arise as 
to coverage under the Act. I shall not duplicate or touch on the points he 
raised. On the other hand I shall discuss some of what I think are the im- 
portant questions that are certain to arise in connection with the recent amend- 
ments to the Wage-Hour Law and a portion of the Portal-to-Portal Act, 1947. 

Some of the important questions, in my opinion, relate to: 

(1) Executive, administrative and professional employees and how their 

exemption can be lost. 

(2) The “average” rate, how it is applied, what is included and what is 

excluded in determining average rate. 

(3) Constant wage plans such as the Belo type contract. 

(4) Pre-payment plans. 

I have listed these subjects, not in the ordre of their i importance, as I believe 
each in themselves is important and can lead the lawyer into serious trouble 
with his client unless he has a broad overall picture of his client’s problem. 

The executive, administrative and professional employees are all exempt 
from Section 6 (Minimum Wage) and Section 7 (Overtime Requirement) of 
the Wage-Hour Law. 

The law itself defines no test to be applied in determining whether or not a 
certain employee is exempt as an executive, administrative or professional 
employee. The Wage-Hour Administrator has issued regulations covering the 
rules he will apply in determining the status of such employees. The basis of 
his regulations is the Weiss Report which was a two-year study made by the 
Division and so named for the chairman. 

In reference to each of the above classifications of employees, in order to be 
exempt, the Wage-Hour Administrator has set out certain basic requirements. 
Before enumerating these requirements let me warn you, however: 

1. The burden of proving the exemption rests upon the employer who 
asserts it. Coast Van Lines Inc. v. Armstrong, et al. 167 F. 2d 705 
(CA9) (1948). 

2. The exemptions are subject to a rule of strict interpretation. Any doubt 
must be resolved in favor of the employee’s coverage by the law. 
Calaf v. Gonzalez 127 F. 2d 934 (CA1) (1942). 


THE EXECUTIVE EMPLOYEE 


There are six basic tests in the new law the same as the old law in order for 
such an employee to be exempt. A// must be met. They include: 
1. Salary of $55.00 weekly as compared to $30.00 weekly under the old 
regulations. 


~~ * Part of the Legal Institute discussion on, “Labor Law” during the 68th Annual Sessi f the Bar A: te 
of the State of Kansas at Wichita, May 27, 1950. ails — 
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This salary of $55.00 per week must be paid for any week in which the 
employee performs any work. Obviously, this is a difficult situation wherein 
an employer's practice has been to dock an employee because of absences, sick- 
ness or the like. The Administrator has further ruled that if the full weekly 
wage is not paid in any week in which the employee works, that the exemption 
is lost, probably both in the future and in the past. 


2. Management of an “enterprise” as compared to an establishment which 


appeared in the old law. 
This makes it clear that the unit supervised need not be located within an 
establishment and it need not have a fixed location. 


3. Must direct the work of two or more employees. 
This presents a slight change from the old law wherein it was required they 
direct the work of other employees. In the regulations that have been issued 
(Fed. Register 12-28-49) the Department takes the position that an executive 
may supervise 1 full time, 2 part time or 4 part time employees, but adds this 
word of warning: 

“It has been the experience of the Division that the supervisor of as few 

as two employees usually performs non-exempt work in excess of the 

20% tolerance.” 

4. Has authority to hire or fire, or whose suggestions and recommenda- 

tions as to hiring and firing have particular weight. 


This is identical with the old provisions of the law. You will note he need not 
have the authority to hire or fire, but need only have the authority to recom- 
mend and that his recommendations be given particular weight. The latter 
provision is of particular importance in most industrial plants where foremen 
do not have authority to hire and fire but they do have authority to recommend. 
Such foremen are, of course, exempt employees provided they meet the other 
tests. 

5. Customarily and regularly exercise discretionary powers. 
Again this is an identical provision with the old law. 

6. Does not devote more than 20% of his time to activities which are not 

directly and closely related to the performance of exempt work. 


This differs from the old provision which provided that the hours of non-exempt 
work must not exceed 20% of the number of hours worked by non-exempt 
employees under his direction. This rule is applied on a work week basis and 
is computed on the time worked by the employee. It should be remembered 
there is a general exception to this 20% rule and this is the so-called “sole 
charge exception.” This provides for one employee who is in sole charge of 
an establishment being exempt even though he fails to meet the 20% rule. 

In addition the regulations have created a new overall exemption by meeting 
the following requirements: 

$100.00-weekly salary, and, in addition, meeting the tests of 2 and 3 above, 

which are the management of an enterprise and directing the work of 

two or more employees. 
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I have discussed with you what the Wage-Hour Administrator has said con- 
cerning the executive exemption. Let me now discuss with you what the Courts 
have said. It is obvious that there are no court decisions on the new rules which 
became effective on January 25, 1950. 

Under the old rules there have been a number of very important decisions 
on the over-all question which, obviously, are precedent for interpretation of 
the new rules. 

The courts have tended to construe the administration regulations strictly. 
In Helliwell v. Haberman, 140 F. 2d 833 (CCA2) (1944) that court held 
that the six conditions outlined in the old regulations must a// be met before 
an employee can be removed from the protection of the Act. The Supreme 
Court has not directly passed on this question. However, in the case of Walling 
v. General Industries Co., 330 U.S. 545 (1947) which dealt with the require- 
ment that the executive be engaged in the “management and direction of the 
working force,” the Supreme Court said: 

“The Regulations prescribe six conjunctive conditions to an executive capacity. 
ee (employer) has the burden of proving the existence of these 
conditions. 


Numerous Circuit Court decisions have been given sustaining the Adminis- 
trator on his rule-making authority. Sun Publishing Co. v. Walling, 140 F. 2d 
445 (CCAG) (1944), certiorari denied, rejected a contention that the regula- 
tions are invalid as arbitrary and capricious. Walling v. Yeakley, 140 F. 2d 830 
(CCA10) (1944) upheld the regulations established by the Administrator as 
not being unreasonable or arbitrary. Knight v. Mantel, 135 F. 3d 514 (CCA8) 
(1943) upheld the percentage limitation on non-exempt work. 

The case of Walling v. Clinchfield (D. C. Va.), 64 F. Supp. 345 (1946) 
gave approval to the salary test of $30.00 per week under the old law and in 
that case the employer “docked” foreman for certain absences which the Court 
held to be in “substantial compliance.” Let me warn you this decision is prob- 
ably obsolete in view of the Administrator’s present position that the full 
salary must be paid in any week in which the employee performs any work. 


There have been a few decisions adverse to the Administrator on his rule- 
making authority. They are in the distinct minority. I shall not cite them. 
Likewise, there are many decisions of the Courts passing on particular facts 
presented. I shall not cite these cases as it would tend to discuss a particular 
employee and not a general class of employees as I have attempted to do. 


I reach but one conclusion—the Courts will sustain the Administrator on 
the present rules. It is the application of the rules to an individual case that pre- 
sents a real challenge to us of the legal profession. 


THE ADMINISTRATIVE EMPLOYEE 


This is a more difficult field to discuss as I am sure you have found from 
your own experience there are many borderline cases. It is interesting back- 
ground that in the Administrator’s original white collar regulations the execu- 
tive and administrative employee were classified together. However, in his 
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regulations of October 24, 1940 and again in his regulations of January 25, 
1950, they contain separate definitions. 

The Weiss Report which is the basis of the present regulations gives no 
detailed discussion of the provisions covering administrative employees. The 
older Stein Report does give some discussion and a part of the discussion is 
quoted in, the regulations wherein it is said: 

“Typical of such administrative employees are executive assistants, executive 

secretaries, confidential assistants, staff employees such as advisors on taxes, 
insurance, sales, research, investments, buyers, purchasing agents, safety direc- 


tors and personnel directors, those who perform special assignments, principally 
away from the establishment, such as auditors and field representatives.” 


The new regulations require: 

A. Salary not less than $75.00 per week. 

B. Primary duty consists of performance of office or non-manual field 
work directly related to management policies or general business 
operations of his employer or employer’s customers. 

These are a lot of high-sounding words and, therefore, one must turn to the 
Regulations for clarification of this phrase. In the first place, it means the 
employee must perform work of substantial importance to the operation of 
the business as distinguished from production or clerical work. It does not 
limit its application to persons who participate in formulation of policy but 
includes such persons as those engaged in servicing a business such as planning, 
negotiating, representing, purchasing, promoting sales and business research. 

C. Customarily and regularly exercises discretion and independent 

judgment. 
The Administrator’s regulations say, and I quote: 

“This involves the comparison and evaluation of possible courses of conduct 
and acting or making a decision after the various possibilities have been 
considered.” 

“An employee who merely applies his knowledge in following prescribed pro- 
cedures or determining which procedure to follow, or who determines whether 
specified standards have been met or whether an object falls into one or 
another of definite grades, classes or other categories, with or without the use 
of testing or measuring devices, is not exercising discretion and independent 
judgment.” See Weiss report. 

The decision need not be final, but may be subject to recommendations for 
action rather than the actual taking of action. 

D. The 20% rule on work performed, and 

E. Either (1) regularly and directly assist an employee employed in 
executive or administrative capacity, or 
(2) Performs under general supervision work along specialized or 
technical lines requiring special training, experience or knowledge, or 
(3) Executes under only general supervision special assignments 
and tasks. 

You will note that such employee must meet four specific tests and one of 

three other tests in order to be exempt. These differ materially from the old 
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regulation which required a salary of $200.00 per month and only one of four 
additional tests. There is another marked change in the regulations and that is 
the 20% rule. The old regulations provided no such limitation but the Adminis- 
trator in enforcing the law adhered to the view that the performance of amy 
non-exempt work defeated the exemptions. The 20% rule should be of sub- 
stantial benefit to the employer. 

Like the full salary rule for executive employees, the same holds true for 
administrative employees. 

Turning now from what Congress has enacted and the views of the Adminis- 
trator to how the Courts have interpreted the law, we find the Administrator's 
view of an exempt administrative employee has been upheld by the Circuit 
Court, with certiorari denied by the Supreme Court. Sun Publishing Co. v. 
Walling, 140 F. 2d 445 (CCAG6) (1944). In that case the Court denied the 
contention that the definitions were arbitrary and capricious. In Walling v. 
Yeakley, 140 F. 2d 830 (CCA10) (1944), the Court stated that the standards 
established by the Administrator’s definitions were neither unreasonable nor 
arbitrary. 

There are numerous decisions on particular fact questions which I shall not 
discuss. The conclusion I reach is that the Administrator, having been sus- 
tained on the old regulations, will be sustained on the new regulations and that 
our problem is advising our clients within the framework of these regulations. 

Time will not permit me to discuss the exemption of Professional, Outside 
Salesmen and Retail employees. All are important and as to the rules laid 
down by the Administrator the same conclusion must be reached and that is 
the Administrator will be sustained by the Courts in the regulations as now 
issued. 


I do want to discuss with you the payment of overtime to those employees 
who are required to be paid time and one-half after forty hours. 


The original law, by Section 7, merely required that an employee be paid for 
all work above forty hours a week at a rate not less than time and one-half 
the “regular rate” at which he is employed. Congress said, “No more—no less.” 
It left to the Courts to finally construe what it meant. The result of this poor 
legislation was unexpected liabilities to the employer and even threats of bank- 
ruptcy. It reached its peak following the Supreme Court’s decision in the 
Mt. Clemens and Tennessee Coal and Iron decisions. An aroused Congress 
finally passed the Portal-to-Portal Act of 1947 and in the Wage-Hour amend- 
ments of 1949 further clarified the thinking of Congress so as to provide 
definite guides for the employer. 

Working hours for which compensation must be paid are established in 

(1) Section 4 of the Portal-to-Portal Act, and 

(2) Section 3 (0) of the Wage-Hour Act as amended in 1949. 

Section 4 of the Portal-to-Portal Act divided the employee’s day into three 
segments as follows: 

1. Time spent in traveling to his work place and until the start of his 

“principal activity.” 
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2. Time spent in performance of his “principal activity.” 
3. Time spent by him after completion of the “principal activity” and in 
traveling from the work place to home. 


As to 1 and 3 Congress said that activities performed during such time are 
not work and need mot be paid for unless by contract which requires such pay- 
ment or there is a custom in practice in his plant under which the particular 
activities would be compensable. As to the second provision Congress did not 
then legislate on at all. 


The Senate Judiciary report and the Administrator’s statement lists such 
things (in absence of contract or custom) ‘as walking, riding or traveling to and 
from place where principal activity to be performed; checking in and out of the 
plant; changing clothes for convenience of employee; washing up; waiting to 
receive pay check all as being outside principal activity. 


Clothes changing time presents a special problem. In the event it is required 
by the nature of the job or statute or ordinance, it is then compensable. Even 
this has an exception if it is excluded from working time under a collective 
bargaining contract. 

Section 3 (0) of the Wage-Hour Law merely says: 


“In determining for the purposes of Sections 6 and 7 the hours for which an 
employee is employed, there shall be excluded any time spent in changing 
clothes or washing at the beginning or end of each work day which was 
excluded from measured working time during the week involved by the express 
terms of or practice under a bona fide collective bargaining agreement applic- 
able to the particular employee.” 


Congress further recognized the complexity of American Industry and pro- 
vided by 7 (d) what items may be included in computing overtime rates. This, 
in my opinion was a wise move as today most industries in the United States 
provide penalty clauses of one kind or another and Section 7 (d) wisely allows 
employers to include certain payments. Under Section 7 (d) the following pay- 
ments need not be included in arriving at the weekly wage. I am discussing 
the provisions of the law only and I recognize the collective bargaining agree- 
ment may otherwise provide. Payments that may be included are: 


. Gifts—bonuses are profit sharing. 

. Payments made when no work performed. 

. Reimbursement of expenses; talent fees. 

. Pension provisions, life and accident insurance, payments of which are 
trrevocably made to trustee or third party. 

. Daily or weekly overtime premiums. 

. Weekend or holiday premiums. 

. Premiums for work outside normal hours. 


I do not believe the first four above points will cause too much confusion 
and I, therefore, shall not discuss them other than to say they need not be 
included in the regular rate and they may not be offset against statutory over- 
time. Points 5, 6 & 7 are troublesome and I am certain much litigation will 
develop before their meaning is finally interpreted by the Courts. 
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Most labor contracts require the payment of time and one-half after 8 hours 
in any one day and over 40 hours in any one week. By Section 7 (d) (5), 
above quoted, the daily overtime, even though less than time and one-half, may 
be credited against weekly overtime and, in addition, the daily overtime need 
not be included in arriving at the regular rate. This position has been sustained 
by the Supreme Court in Bay Ridge v. Aaron, , decided in 
1948, which is prior to the Congressional Amendments of 1949. 

Weekend, Holiday, Day of Rest Premiums. The premium may be offset 
against statutory overtime and need not be included in the regular rate provided 
the premium is at least 11/4 times the regular rate. This provision first appeared 
in the Overtime on Overtime Act of July 20, 1949, and was aimed at the Su- 
preme Court's decision in the Bay Ridge case. In the 1949 Acct, effective January 
25, 1950, it was enlarged to include Day of Rest Premium. The Courts have 
not passed upon this provision. 

The Wage-Hour Administrator has issued his views on Holiday Premiums. 
He draws a distinction between payments for time worked on a holiday and 
payments for an idle holiday. Pay for an idle holiday is disregarded in comput- 
ing the regular rate and cannot be offset against statutory overtime. If the 
total pay received for working on the holiday is only 114, then this amount is 
included in the regular rate and cannot be offset against statutory overtime. 
Three examples will illustrate the rule when the holiday is worked. 

1. If the contract requires that an employee is to receive 8 hours’ pay for not 
working on a holiday and if he works he is to be paid an additional half time, 
the Adminitsrator rules that the straight time is included in figuring the rate. 
The extra half time may be excluded from the regular rate and offset against 
overtime. 

2. If an employee is to receive 8 hours’ pay for not working on a holiday and 
then if he works an additional straight time for each hour worked, the Adminis- 
trator rules the additional straight time would be included in figuring the 
regular rate and neither may be offset against statutory overtime, and then says: 


“If the practice is that this is actually double time for working, then it may be 
excluded from the regular rate and offset against overtime.” 





3. If an employee is to receive 8 hours’ pay for not working on a holiday 
and then if he works an additional time and one-half, the straight time for not 
working is excluded from the regular rate but may not be offset against over- 
time. The additional straight time for working must be included in figuring 
the regular rate but may not be offset against overtime. The extra half time 
for working may be both excluded from the regular rate and offset against 
overtime. 

I shall not discuss premiums for work outside regular hours as this was 
intended principally for the longshore industry but does have some limited 
application to other contracts. 


COMPUTING OVERTIME 


In the ordinary situation an employee's regular rate for overtime purposes 
is figured by dividing his total pay for the week, excluding the premium and 





PROBLEMS OF FAIR LABOR STANDARDS ACT 145 


extra payments above noted, by the total hours worked during the week. This 
gives the “average rate.” There are three exceptions to this “average rate.” 
1. Employees working under so-called “Belo” contracts. 
2. Employees who are paid two or more different rates during a single 
work week. 
3. I shall not discuss this as it is dependent upon regulations issued by the 
Administrator. 


The Belo type contract never had the blessing of the Administrator and 
prior to the 1949 amendments was only accepted after litigation and approval 
by the Supreme Court. Walling v. A. H. Belo Corp., 316 U. S. 624 (1942). 
Briefly, this type of contract: 

(1) Fixed a regular hourly rate to be paid for the first 40 hours. 

(2) Provided not less than time and one-half would be paid for hours in 

excess of 40. 

(3) Established a guaranteed weekly wage. 

By Section 7 (e) of the 1949 amendments this type of contract has Congres- 
sional approval provided: 

(a) The arrangement must be incorporated into an agreement. 

(b) Hourly rate must be not less than 75c. 

(c) The guaranteed weekly salary must cover a work week of not more 

than 60 hours. 

(d) Duties must necessitate irregular hours. 


The Administrator has “hinted” he will not approve this type of contract un- 
less the hourly rate is used in a fair proportion of the work weeks to determine 
the actual compensation. Again there is conflict with the Law itself. 


Employees who are paid at two or more rates during the week may be paid 
under the average rate or payment at one-half times the rate received for over- 
time hours. This is a simplified procedure and eliminates computations. This 
provision is aimed directly at the Supreme Court's decision in the Bay Ridge case 
which required overtime to be paid on the average rate. 


The Administrator in his regulations makes the additional requirement that 
before using the above method of computing overtime the employer and 
employee must agree in advance. 

The above are only a few of the many points that arise under the Wage-Hour 
Law and even some of these points are not clear and will not be clarified until 
the Courts have spoken. It is apparent that Court decisions were clarifying 
many points arising under the original law, but now with the 1949 amendments 
it will take years of litigation to clarify these points. 


In conclusion, gentlemen, let me quote the remarks of one of my law pro- 
fessors on the first day of school when he said: 

“You are now about to embark upon the uncharted sea of law.” 

What was true almost 25 years ago is still true today. 


It has been a pleasure and an honor to be here with you distinguished gentle- 
men. Thank you. 
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SALES OF REAL ESTATE IN PROBATE PRACTICE* 


By SAMUEL E. BARTLETT 
Of the Wichita, Kansas, Bar 


Sales of real estate in probate practice are divisible into five classes: 

First, sales by an executor, or an administrator with the will annexed, under 
a power of sale contained in the decedent’s will. 

Second, sales by an executor or administrator when there is no power of sale 
contained in the decedent's will or the decedent died intestate. 

Third, sales by the devisees or the heirs of the decedent pending adminis- 
tration. 

Fourth, sales by the guardian of the estate of a person under disability. 

Fifth, sales by the trustee of a testamentary trust, or by the trustee of a non- 
testamentary trust created by written instrument in favor of persons subject to 
guardianship. 

These five classes of sales will be considered in the order named. Of neces- 
sity only a few phases of each class can be covered within the time limited. 


I 


A testator may lawfully clothe his executor or administrator with the will 


annexed with power to sell real estate without the necessity of receiving the 
sanction of the probate court as a prerequisite to such sale. The pertinent pro- 
bate code section reads: 


“59-1413. Sale under will. If a will authorizes the executor to sell real estate, 
he, or an administrator with the will annexed, may exercise such power without 
any order of the probate court, unless the will provides otherwise.” 


If the will provides for the sale of real estate by the executor or administrator 
with will annexed it is not required in the absence of contrary provisions in the 
will itself to obtain authority from the probate court to make such sale. The 
probate code specifically so provides. (Sheedy v. Willoughby, 157 Kan. 508, 
142 P. 2d 801.) 


It seems safe to say, from the statutes and decisions, that a sale of real estate 
pursuant to the probate code section above quoted will vest in the purchaser, 
as fully as a sale pursuant to article 23 of the probate code, all the title possessed 
by the testator freed from the debts and obligations of the decedent. This is 
clearly the rule in sales pursuant to article 23. (Staker v. Gillen, 143 Kan. 
212, 53 P. 2d 821.) 


Purchasers of real property from an executor are not bound to inquire into 
his powers beyond ascertaining that a duly probated will empowers him to sell 
the property; and such purchasers may deal with the executor in full confidence. 
If the executor fails properly to account for the proceeds, he is responsible to 
heirs, devisees, and creditors, but purchasers in good faith without knowledge 


*Part of the Legal Institute discussion on “Probate and Trial Practice’ during the 68th Annual Session of the 
Bar Association of the State of Kansas at Wichita, May 26, 1950. 
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of improper conduct on the part of the executor are not affected by his default 
or misfeasance. (Linn County Bank v. Grisham, 105 Kan. 460, 185 P. 54.) 
Mr. Justice Dawson, speaking for the supreme court in a case of this character, 
said: 
“It is difficult to see how more simple and explicit language could have been 
employed to express the testator’s purpose to clothe the executrix with the 
power which these appellants dispute; and there can be no question that such 
power can be granted by a testator. The powers of an executor are those which 
are conferred upon him by the will and do not necessarily depend upon 
the action of the probate court. The probate court determines the authenticity 
of the will, but the executor derives his power, not from the court, but from 
the testator. 
“This power of ~ executor should never be captiously drawn in question. 
That would handicap the efficient discharge of his trust. Prospective buyers 
would fear to deal with him, and consequently the estate in his hands would 
suffer. And so the general rule is that purchasers are not bound to inquire into 
his powers; they may deal with him in full confidence. ... If the executor 
transcends his powers, he is responsible to heirs, devisees and creditors, but 
the vendees cannot be affected unless they have notice of the executor’s im- 
proper conduct.” 


What I have just quoted from Justice Dawson’s opinion is the general rule. 
The New York Court of Appeals had before it the exact question, whether a 
sale by an executor under a power contained in the testator’s will freed the 
property sold from the debts and obligations of the decedent. That court, in a 
well reasoned opinion, said: 

“All of the statutes relating to the sale of the real property of a decedent for the 
payment of his debts have been passed to provide a way, where one does not 
otherwise exist, to enable general creditors to secure payment of their claims 
out of such property when there is an insufficient amount of personal assets. It 
is not intended that such statutes shall take the place of adequate testamentary 
provision. . . . The statutes do not contemplate the exercise of jurisdiction to 
sell the real property of a decedent when prior to the commencement of the 
proceeding there has been a sale under a valid power contained in the will. 

It does not matter in such case whether the power of sale is imperative or dis- 
cretionary.” (Parsoneni v. Seedale, 199 N. Y. 323, 92 N. E. 754.) 


The New York court, after citing and quoting from many cases, held that 
where an executor wastes the proceeds of real estate sold under a valid power 
of sale contained in the will, so that there is not sufficient money to pay the 
debts of the decedent, the remedy of the creditors is to enforce the personal re- 
sponsibility of the executor. In other words, the respective parties—purchasers, 
executors, and creditors—are in exactly the same position as they would have 
been if the property had been sold pursuant to article 23 of the probate code. 

Other questions may arise in connection with sales of real estate by an execu- 
tor or administrator with will annexed under a power of sale contained in the 
decedent’s will, such as a subsequent successful contest of the will or the dis- 
covery and probate of a later will within the time limited. These questions may 
also arise in connection with sales pursuant to article 23 of the probate code. 
They will therefore be given consideration after a preliminary discussion of 
sales of real estate made pursuant to article 23. 
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II 


In case the decedent died intestate or in case his will makes no provision for 
the sale of the decedent’s real estate, a sale thereof may be made by the executor 
or administrator pursuant to and only pursuant to article 23 of the probate code. 
The probate code specifically provides when such sales of realty may be made. 
The section reads: 

“59-1410. Sale of realty. The executor or administrator may sell real estate of a 
decedent whenever the sale thereof is necessary for the payment of reasonable 
funeral expenses, expenses of last sickness, wages of servants during the last 
sickness, cost of administration, taxes, debts, or legacies charged upon such 
real estate. ...” 


It appears from the foregoing section that the only difference between testate 
and intestate estates is that in the former the sale may be made for the payment 
of “legacies charged upon such real estate.” Under the foregoing section such 
real estate may be sold by an executor or administrator only in the statutory 
manner and only for the purposes therein stated. The probate court in such 
cases has no authority to order the sale of real estate of a decedent for any other 
purposes; it cannot in such cases be ordered sold because a division thereof 
cannot be made in kind, nor because the court might deem the sale thereof for 
the best interests of the estate. (Magaw v. Emick, 167 Kan. 580, 208 P. 
2d 448.) 


Unless a will provides otherwise, personal property is first appropriated for 
the statutory purposes and personal property may be sold (1) whenever neces- 
sary for the payment of debts and other items; (2) when division thereof 
cannot be made in kind to those entitled thereto; and (3) when the sale 
thereof is to the best interest of the estate. (G. S. 1947 Supp. 59-1407.) But 
these provisions apply only to personal property; they have no application to 
the sale of real estate. The applicable statute for the sale of real estate is the 
one above quoted. (Magaw v. Emick, 167 Kan. 580, 207 P. 2d 448.) 


Time does not permit a discussion of the various provisions of article 23 and 
kindred sections of the code. One matter, however, will be noted. It relates to 
the demand or demands upon which the sale proceedings are based. Original 
probate code section 59-2237 (G. S. 1939 Supp.) provided that the court shall 
“fix the time and place of the hearing of such demands, notice of which shall be 
given.” Since the section said nothing further about notice, section 59-2207 
controlled. This section provides that “when notice of any probate proceeding 
is required by law . . . and the manner of giving the same shall not be directed 
by law, the court shall order notice to be given to all persons interested, in such 
manner and for such length of time as shall be reasonable.” 


Apparently the legislature thought these provisions required too much 
notice and in 1941 amended section 59-2237 to read: “... notice of which 
shall be given in such manner and to such persons as the court shall direct.” 
(G.S. 1941 Supp. 59-2237.) The difference between the two provisions is of 
consequence and should be noted. In the original statute notice was required 
to be given “to all persons interested.” By the amendment notice shall be 
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given to such persons as the court shall direct—and the court generally directs 
that it be given to the executor or administrator. 

As a result, when proceedings are had to sell real estate to satisfy such 
demands as are thus allowed, the heirs or devisees, who are “persons interested,” 
have had no notice of the hearing of the demands and are not judicially bound 
by their allowance without notice to them. (Sarbach v. Fidelity & Deposit Co., 
99 Kan. 29, 160 P. 990, L.R.A. 1917 B, 1043; Gift v. Lennen, 113 Kan. 467, 
218 P. 996.) Generally speaking, the law contemplates that parties in interest 
shall be entitled to a day in court. Upon the hearing of a petition to sell real 
property of the heirs or devisees for the payment of debts, the real parties in 
interest are the claimant, on the one hand, and the heirs or devisees whose 
property is sought to be subjected to the payment of the claim, on the other. 
The latter have in the sale proceedings the right under the circumstances here 
stated to question the validity of the demand and to have the matter re-litigated 
as to them. (Beach v. Norris, 127 Kan. 619, 274 P. 256; McLeod v. Butts, 89 
Kans. 785, 132 P. 1174; Thomas V. Williams, 80 Kan. 632, 103 P. 772, 
25 L.R.A.N.S. 1304; Calnan v. Savidge, 68 Kan. 620, 75 P. 1010; Young v. 
Scott, 59 Kan. 621, 54 P. 670.) 

Not all the real estate of the decedent may be sold for the payment of debts. 
The exemption of the homestead from forced sale is not restricted by the death 
of the owner; the homestead is still after his death free from forced sale for the 
payment of his debts as long as it is occupied as such by his family. And it is 
not within the power, equitable or otherwise, of a probate court to declare an 
indebtedness, except an indebtedness authorized by the constitution, a lien upon 
the homestead of the decedent and his family. (Cross v. Benson, 68 Kan. 495, 
75 P. 558, 64 L.R.A. 560; In re Estate of Casey, 156 Kan. 590, 134 P. 
2d 665.) 

Sales of real estate, whether made pursuant to a power contained in the will 
or made pursuant to article 23 of the code, may present another question per- 
taining to their validity. The will may be subsequently set aside, or a later will 
may be discovered and probated, within the time limited. This possibility, like 
the poor, we have with us always. It may be remote but should be considered. 
By a later will real estate, sold by an administrator to pay debts, may be specific- 
ally devised, while other real estate of the decedent not sold by the administrator 
is not specifically devised and should be first taken for that purpose. Does this 
invalidate the sale? Code section 59-2206 provides: 

“No probate proceedings commenced by a representative shall abate by reason 

of the termination of his authority.” 


It is further provided: 


“59-1713. Termination of authority not to invalidate acts. All the acts of a 
fiduciary as such, before the termination of his authority, shall be as valid to all 
intents and purposes as if such fiduciary had continued lawfully to execute the 
duties of his trust.” 


It is further provided: 


“59-707. Effect of will on administration. If after the appointment of an ad- 
ministrator, a will is admitted to probate, the powers of such administrator 
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shall cease, and he shall proceed to final accounting. The new executor or 
administrator with the will annexed shall continue the administration.” (Em- 


phasis supplied. ) 
It is also provided: 


“59-2407. Effect of appeal. An appeal from an order admitting a will to probate 
shall not suspend the operation of the order until the appeal is determined, but 
no distribution to heirs, devisees, or legatees shall be made pending appeal. . . .” 


In Ohio, from which state much of our original probate law was taken, it 
was held that proceedings for the sale of real estate duly had by the former 
administrator were not rendered void by the subsequent probate of the will. 
(Barkaloo’s Administrator v. Emerick, 18 Ohio 268; Gasieniea v. Dec. 31 
Ohio App. 503, 166 N. E. 692.) 

Chief Justice Harvey, speaking for our supreme court in a recent decision, in 
which an appeal was alleged to have been taken from an order admitting the 
will to probate, said: 

“When the will was admitted to probate and the executor was appointed and 
qualified, he had authority under the statute to proceed to administer the 
estate. This is true even though an appeal had been regularly taken promptly. 

The executor had authority to collect the assets of the estate, have appraisement 
made, give notice to creditors; valid claims against the estate might have been 
presented and allowed, and everything could have been done except making. 
distribution to heirs, devisees or legatees, and had an appeal been properly taken 
a final account of the executor might have been presented and approved.” 
(In re Estate of Dudley, 159 Kan. 160, 163, 152 P. 2d 678.) (Emphasis 


supplied. ) 

The exact question here being discussed was neither presented nor decided 
in the case from which I have just quoted, but the language of the opinion 
may have significance. The question is an open one in this state. If a sale, 
whether under the will or under article 23, is sustained—and I see no reason 
in ordinary cases why it should not be sustained—the specific devisee of the 
later will would undoubtedly have an equitable remedy in the nature of subro- 
gation against the estate. 


III 


It is not open to debate in this state that an heir of a decedent, if he is legally 
competent, may convey to another whatever title or interest he possesses in 
realty as an heir of the decedent. Likewise, a devisee may do so, unless such a 
construction of the right or interest would be subversive of the clean intention 
of the testator through whom the right or interest is derived. Kimberlin v. 
Hicks, 150 Kan. 449, 94 P. 2d 315; Knutson v. Hederstedt, 125 Kan. 312, 
264, P. 41; Platt v. Goodland, 121 Kan. 291, 246 P. 1017; Miller v. Sooy, 
120 Kan. 81, 242 P. 140; Markham v. Waterman, 105 Kan. 93, 181 P. 621; 
Miller v. Miller, 91 Kan. 1, 136 P. 953, L.R.A. 1915 A, 671, Ann. Cas. 1917 
A, 918; Clendenning v. Wyatt, 54 Kan. 523, 38 P. 792, 33 L.R.A. 276.) Of 
course the vendee may get little or nothing for his bargain. What he may ulti- 
mately obtain will depend upon the facts and circumstances of the particular 
case. He may acquire it, however, for no rule of public policy is violated by 
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such a transaction. (Markham v. Waterman, 105 Kan. 93, 181 P. 621.) An 
ordinary deed of conveyance is sufficient for the purpose. (Loveland v. Hemp- 
hill, 122 Kan. 577, 253 P. 606; McNair v. McNair, 119 Kan. 676, 240 P. 
576; Scantland v. Allison, 12 Kan. 85.) 


In actual practice it not infrequently happens that the owner of property 
dies leaving a spouse or a spouse and adult children, who take by will or by 
intestate succession, without power of sale contained in the will and without 
debts or obligations which warrant the sale of the realty of the decedent by 
his executor or administrator. Yet the heirs or devisees desire to sell the 
property pending administration. It may be a homestead. There are practical 
ways of handling such situations. It should, after administration is begun, be 
definitely ascertained whether the discovery of a later will is more than a 
remote possibility. If a will is involved waivers by the adult heirs as to contest 
thereof should be obtained. The extent of estate obligations should be ascer- 
tained and the probability of taking the property for their payment negatived. 
A bond to protect against such may be prudent or required. Who are the heirs 
should be satisfactorily demonstrated. If administration is had, assurance 
should be obtained that the administration will be satisfactorily completed and 
the proceedings shown on the abstract. If determination of descent is to be 
had at the end of the year, like assurance should be obtained as to such pro- 
ceedings. The facts and circumstances of the particular case will suggest what 
further, if anything, should be done to reduce the risk involved and to protect 
all concerned. The vendee may withhold part of the purchase price as in other 


cases until the requirements have been met. Many sales of realty have been 
made in this manner to the advantage of vendors and vendee alike, and the 


cause of justice thereby served. 


IV 


Sales of real estate may be made by a guardian of the estate of a person under 
disability. The pertinent code action reads: 


“59-1807. Sale, lease, mortgage. A guardian of the estate may, pursuant to 
article 23, sell, lease for more than three years, or for oil and gas or other 
minerals, or mortgage any real estate of a ward subject thereto to provide for 
the support, maintenance, and education of the ward, his spouse and children, 
or whenever the personal property is insufficient to pay his debts and other 
demands against the estate, or whenever it shall be determined by the court 
that such sale, lease, or mortgage is for the best interests of the ward and his 


estate.” 


A guardian of the estate may sell any real estate of a ward subject thereto 
whenever the personal property is insufficient to pay his debts and other 
demands against the estate. What property of a ward is subject thereto— 
subject to the payment of his debts? Certainly not the ward’s homestead. The 
code provisions for the sale of real property of an incompetent person for the 
payment of debts apply to the estate other than the homestead of such incom- 
petent person. (Const. art. 15, P. 9; Looke v. Redmond, 6 Kan. App. 76, 49 P. 
670, affirmed in 59 Kan. 773, 52 P. 97.) 
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There are other limitations on the sale of the homestead of an incompetent 
person. By the constitution a homestead shall not be alienated without the 
joint consent of husband and wife, when that relation exists. If one spouse is 
incompetent and under guardianship, a substituted consent of the guardian is 
not permissible. (Starke v. Starke, 155 Kan. 331, 125 P. 2d 738, and cases 
cited in the several opinions; Steinkirchner v. Linscheid, 164 Kan. 179, 184 P. 
2d 960, affirmed in 165 Kan. 390, 195 P. 2d 592.) In such a situation the 
probate court is without jurisdiction to decree a sale of the homestead, and any 
order of the probate court to that effect is void and subject to collateral attack. 
(Starke v. Starke, supra; Steinkirchner v. Linscheid, supra; Bradley v. Hall, 
165 Kan. 358, 194 P. 2d 943.) 


However, the homestead provision of the constitution requiring joint consent 
of husband and wife to the sale of the homestead is applicable only when the 
relation of husband and wife exists; it is not applicable to the petition of the 
guardian of the estate of an incompetent person, who is the only surviving 
spouse, to sell the ward’s homestead, since the relation of husband and wife does 
not exist. The guardian in such cases may sell, under the direction and with 
the approval of the probate court, any right, title, or interest in the homestead 
held exclusively by the incompetent surviving spouse, whenever it is determined 
by such court that the sale thereof is for the best interests of such spouse and 
his estate. (Lockridge v. Glace, 158 Kan. 431, 147 P. 2d 726.) 


V 


It is clear from article 23 and other sections of the probate code that the 
provisions of article 23 apply to estates in the process of administration and 
govern the acts of executors, administrators, and guardians in the sale of 
realty of estates in the process of administration. They have no application to 
the powers and duties of testamentary trustees or nontestamentary trustees after 
distribution and assignment of the trust property is made to such trustees. (See 
In re Davincenzi’s Esate, (Nev.) 190 P. 2d 842.) 


Sales of realty by a testamentary trustee, or by the trustee of a nontesta- 
mentary trust created by written instrument in favor of persons subject to 
guardianship, may be made only in accordance with the powers expressed or 
implied in the instrument creating the trust. The powers of such trustees are 
those conferred upon them by the trust instrument, subject to qualifications 
imposed by public policy. (Ward v. Krhounek, 151 Kan. 414, 99 P. 2d 800.) 
The context of each instrument is construed in the light of surrounding circum- 
stances. The primary rule of construction is to give effect to the real intention 
of the testator or settlor as gathered from the entire document. The general 
rules of construction apply in such cases. (Pearson v. Orcutt, 106 Kan. 610, 
189 P. 160, motion for rehearing overruled, 107 Kan. 305, 191 P. 286; 
Markham v. Waterman, 105 Kan. 93, 181 P. 621.) 





RECENT ADDITIONS TO THE STATE LIBRARY 


RECENT ADDITIONS TO THE STATE LIBRARY 


Bauer, John and Costello, Peter. Trans- 
forming public utility regulation. Har- 
per, 1950. 


Commerce Clearing House, Inc. Emergency 
business control law reporter. 1950. 
(Loose leaf service ) 


Commerce Clearing House, Inc. State tax 
guide. (Loose leaf service giving sum- 
maries and outlines of revenue laws of 
all states by states and by taxes.) 


Cripps, Anthony. Compulsory acquisition 
of land—powers, procedure and com- 
pensation. 9th ed., 2 v. Stevens & Sons, 
1950. 


Douglas, William O. Of men and moun- 
tains. Harper, 1950. 


Gill, William, Sr. Land title course. Re- 
vised. (July, 1950, number of Title 
News, official publication of the Ameri- 
can Title Association). 


Gross, Hans G. A. Criminal investigation. 
4th ed., edited by R. M. Howe. Sweet & 
Maxwell, 1949. 


Hall, Margaret E. How to become a citizen 
of the United States. Oceana publica- 
tions, c. 1948. 


Jackson, Percival E. The law of cadavers 
and of burial and burial places. 2d ed. 
Prentice-Hall, 1950. 


Millis, Harry A. and Brown, Emily Clark. 
From the Wagner Act to Taft-Hartley; 


a study of national labor policy and labor 
relations. Univ. of Chicago Pr., 1950. 


Nims, Harry D. Pre-trial. (This book is 
published under the joint sponsorship 
of the Committee on Pre-Trial Proced- 
ure of the Judicial Conference of the 
United States and the Council of the 
Section of Judicial Administration of the 
American Bar Association.) Baker, 
Voorhis, 1950. 


Prentice-Hall, Inc. Corporation service. 2 
v. 1947 with supplemental service to 
date. 


Rabkin, Jacob and Johnson, Mark H. Fed- 
eral income, gift and estate taxation. 2 v. 
Matthew Bender, 1949. Monthly sup- 
plements. 


Radin, Edward D. 12 against crime. 
(Methods and techniques of crime de- 
tection). G. P. Putnam’s Sons, 1950. 


Reynolds, Quentin. Courtroom; the story 
of Samuel S. Leibowitz. Farrar, 1950. 


Schwartz, Bernard. American administra- 
tive law. Pittman, 1950. 


Smith, Dan T. and Butters, J. Keith. Tax- 
able and business income. National 
Bureau of Economic Research, Inc., 1949. 


Southwestern Legal Foundation. Proceed- 
ings of the 1950 Institute on antitrust 
laws and price regulations. Matthew 
Bender, 1950. 





The JOURNAL 


CITY ATTORNEYS PAGE 
By the City Attorneys’ Association of Kansas 
(Organized May, 1948) 
Frank W. Liebert, Coffeyville, President 
Robert E. Ferguson, Marysville, Vice-President 


Clark Howerton, Garnett, Secretary-Treasurer 


The Board of Directors of the Legisla- 
tive Committee of the City Attorneys As- 
sociaiton of Kansas, met November 13th, 
1950, at the Jayhawk Hotel, Topeka, Kan- 
sas, for the purpose of planning the legis- 
lative program of the association for the 
1951 legislature. 


It was adopted at this meeting that the 
association encourage the following legis- 
lation: 


1. Giving all magistrates the discretion 
of revoking drivers licenses on the first 
offense of driving while under the in- 
fluence. This includes the discretion as to 
the term of revocation, if it is determined 
to revoke. 


2. Clarifying the law so that both city 
and state courts will have the same respon- 
sibility in clipping tabs from the drivers 
licenses. 


3. Clarifying the law to provide uni- 
formity in the publication of bond elec- 
tion notices and striking the provision for 
publishing such notices on Wednesdays or 
Thursdays, if the same are published in 
daily newspapers. 


Those present at the above meeting 
were: Frank W. Liebert, President of the 


Association, Coffeyville; Alton Skinner, 
Kansas City; C. C. Calkin, Kingman; V. H. 
Teagarden, Liberal; James W. Putnam, 
Emporia; J. Sidney Nye, Newton; Frank 
Eresch, Topeka, and Clark Howerton, of 
Garnett. A. B. Martin, Attorney for the 
League of Kansas Municipalities also at- 
tended the meeting. 


The fall meeting of the association was 
held on September 19, 1950, at the Broad- 
view Hotel, Wichita, Kansas. Appearing 
on the program at that meting were Judge 
Roy Rogers, Judge of the Police Court of 
the City of Wichita, who spoke on the 
subject, “Handling of Drunken and Driv- 
ing Cases”; L. W. Chesney, Assistant At- 
torney for the League of Kansas Municipal- 
ities, who spoke on the subject, “Tax 
Exemption and Liabilities of Municipal- 
ities”; and J. Sidney Nye, City Attorney of 
Newton, who spoke on the subject, “The 
Problem of Peddlers and Itinerant Mer- 
chants.” 


The Honorable Walter G. Thiele, Jus- 
tice of the Supreme Court of Kansas, ad- 
dressed the noon luncheon meeting of the 
association, after which the association con- 
ferred upon Judge Thiele, Honorary 
Membership in the association for his out- 
on work in the field of Municipal 
aw. 
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YOUR ASSOCIATION AND YOUR JOURNAL 


Membership in the Bar Association of the State of Kansas has reached an 
all-time high. We ought not, however, become too satisfied with our progress, 
but should continue our efforts to increase our membership until every lawyer 
eligible for membership has joined our Association. 


We recognize the value and importance of membership in our Association, 
and its past accomplishments. We appreciate the value of our annual meetings 
—the opportunity to exchange ideas and to meet and become better acquainted 
with lawyers from all parts of the state. 


As lawyers, we are proud of our profession. We are aware of the privileges 
and responsibilities which are ours. For these reasons, we are ever anxious to 
render more efficient service, and that is certainly one reason why we attend 
the meetings of the Association and take part in its activities. 


The JOURNAL of your Association should provide a clearinghouse for in- 
formation which cannot be obtained on the local level. To do this, it needs 
your continued contributions on subjects which are of general interest to mem- 
bers of the Bar. F.C. 





@ 
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LETTER TO THE LAW ALUMNI OF THE UNIVERSITY OF ILLINOIS 
(August, 1950) 


By ALBERT J. HARNO, Urbana, Illinois 
Dean, University of Illinois Law School 


On several occasions in recent years I have spoken to you about a law center. I sus- 
pect if my remarks conveyed any meaning, you must have gotten only the vaguest notion 
of what I was talking about. In this letter I shall try to give you a concrete description 
of what we conceieve a law center to be. I believe I can do this, for it is an institution 
that has already, in part, become a reality as an ongoing program of the Law School. I 
shall describe briefly what we are doing and then shall devote some time to those 
phases of this institution that are still in the planning stages. 

The term, “law center,” has found its way into current legal literature and has been 
given various connotations. I want to give you our view of it. A law center, in a broad 
sense, is a legal workshop furnished with physical equipment and with a trained person- 
nel, conceived to deal with matters that relate to the law. It must have a suitable build- 
ing, a good library and a trained staff. It encompasses a variety of programs and activities. 
First it is a law school, but it is much more than that. It is an educational, research and 
cultural center where those qualified to study law are trained for the legal profession. 
But legal education is a lifetime pursuit. A law center, as we think of it, embodies the 
idea not only of education for pre-bar-admission students, but of education also for the 
members of the bar. In the legal complex of our day it is essential that the practicing 
lawyer be afforded a setting where he may study, for short or longer periods, under the 
guidance of his fellow-lawyers who have won recognition as experts, those phases of the 
substantive or procedural law as to which he wishes to acquire greater proficiency. And 
since these programs for lawyers are to be housed under the roof where law students are 
being taught, this will provide a forum for them where they may meet practicing lawyers 
and hear the leaders of the bench and bar debate the emerging and provocative issues 
before the profession. 

Second, it is a center of scholarship and legal research. It must have a graduate school 
where scholarship is nurtured and scholars matured. It is a place of research. Legal re- 
search, with emphasis on the philosophy, the meaning and ends of the law, and on law 
clarification and improvement of the administration of justice, should be a dominant 
feature at the center. I shall have more to say on research later. 

Third, it is a place where members of the bench and bar may come with questions 
and programs bearing on law betterment. I have previously stressed the fact that com- 
mittees made up of judges, lawyers, and law teachers constitute the best working teams 
yet devised for fashioning measures for law improvement. The noteworthy achievements 
of the American Law Institute, the National Conference of Commissioners on Uniform 
State Laws, and the American Judicature Society stem from that discovery. The draft 
Uniform Commercial Code is a product of that sort of teamwork. Parenthetically, I 
express the hope, if you are not already familiar with that Code, that you get acquainted 
with it. It is nearing its final stage and is one of the most comprehensive and thorough 
pieces of legislation ever undertaken. A law center, as we conceive it, is a place where 
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lawyers and particularly the committees and sections of the organized bar can come to 
secure the benefit of discussion and research assistance on their programs. 

Fourth, it is a center from which information about the law should issue. I have 
spoken about what should be at the center, and what activities might be drawn to it. 
What I have described is its centripetal character. It should also have centrifugal quali- 
ties; it should radiate informative ideas about the law. Here I must express myself clearly 
lest I be misunderstood. The offices performed by the center must be thoroughly ob- 
jective. They must be severely impartial, and the character of the center as an impartial 
and objective agency must be above suspicion. With this understanding of its role, it is 
of the essence that the results of the scholarship and research of the center be dis- 
seminated to the profession and to the public. This it would do through the vehicle of 
a magazine and other means of communication. 

I have indicated that we have made some progress toward establishing a law center 
—that it already, in part, is a reality. You are familiar with our program of continuing 
legal education for lawyers—our short courses. These courses are now permanently 
established and our experience with them has been most encouraging. They have, indeed, 
met with a favorable reception that has exceeded our most optimistic expectations. You 
also know about our publication, the University of Illinois Law Forum. The Forum is an 
integral part of our law-center concept. Its reception by the profession has also surpassed 
our anticipations. Recently we have consummated plans for a graduate program con- 
ceived to become an intrinsic part of this setting. This program will be initiated in 
September, 1951. 

We have made progress, but much still remains to be done. I have mentioned research 
as a dominant feature of a law center. I am thinking about legal research of a sort with 
which we are all familiar, and I am also thinking about research that involves methods 
and techniques that have not yet, except for excursions now and then, been explored in 
the law. Is it, perhaps, conceivable that the lawyer today stands in a similar relation to 
legal research that the physicist did to research in physics at the beginning of the 
present century? The transition for the physicist has been aptly characterized by P. W. 
Bridgman. “It is common knowledge,” said Bridgman, “that since the turn of the cen- 
tury the physicist has passed through what amounts to an intellectual crisis forced by the 
discovery of experimental facts of a sort which he had not previously envisaged, and 
which he would not even have thought possible.” But what is, perhaps, even more 
compelling is Bridgman’s comparison, as to complexity, between the facts of physics and 
the seemingly simple facts of daily life. “The world of daily life, including economics 
and politics,” in his opinion, “is obviously enormously more complex than the world 
of the physicist.” Truly, I have suspected that for some time, but it is definitely more 
persuasive to give you the judgment of a physicist on that subject than my own. Re- 
search of the type I am here outlining will bear heavily on the facts of daily life, and 
doubt not: these facts present complex materials for the mills of research. 

I am inclined to believe that one of our difficulties in the law is that we have tended 
to view the law as something that is self-contained, and that our research has often been 
too narrowly confined. Consider for a moment a search by a lawyer for legal precedents 
to support his theory of a case. If the issues of fact on which the courts pronounced 
judgments in the cases he cites are similar to the facts of the case in controversy, the 
lawyer can argue persuasively (the degree of the persuasiveness of the precedents cited 
is, of course, dependent on a number of factors) that the judge before whom he is 
appearing should render a like opinion. But when precedents are lifted from a past gen- 
eration, a number of variants may be involved which often go unexplored. For example, 
words may have had different meanings or connotations then than now; the environ- 
mental setting in which those opinions were rendered might have been materially dif- 
ferent from those prevailing now, and so on. Actually, the former decisions might have 
been fair and just when made, but a similar decision on similar facts might not be just 
today. An insight into former decisions involves having a clear understanding not only 
of the facts of those cases and of the words used by the judges who rendered the 
Opinions, but also an understanding of what the words meant in relation to the sur- 
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roundings in which they were uttered. I am not attacking the mission of precedent in 
our law; I am devoted to the idea that it provides an essential stabilizing influence. | 
am pointing out that legal research often stops short of an exploration into potentially 
revealing data. 

This view comes even more clearly into relief when a program of legislation based 
on what is termed “established law” is involved. Here research into the surrounding 
factors prevailing when that law was established, as compared with the fact environment 
in which the projected legislation is to operate, is imperative. I shall give but one illus- 
tration and leave other applications to your imagination. Assume that there is a ques- 
tion on whether a security has been delivered to a purchaser. The established law is that 
delivery takes place only on the transfer of the physical possesison of the instrument. 
But since that law was established, new practices touching the sale of securities have 
entered upon the scene, involving brokers and organized exchanges. The Uniform Com- 
mercial Code, after research on this subject, would make completion of delivery of the 
security eee when it still is in the hands of a broker. For the salutary administration 
of our affairs under law, it is essential in the drafting of legislation touching commercial 
transactions that the business practices prevailing in the area under consideration be 
studied. Wise laws can be drafted only after painstaking research. 


At times laws are projected as to the feasibility of which science and other disciplines 
have important contributions to make and too often these potential contributions are not 
explored before a law is passed. In Skinner v. Oklahoma (316 U.S. 535) the issue was 
whether Oklahoma’s Habitual Criminal Sterilization Act was constitutional. The Act 
provided if a court or jury found the defendant an habitual criminal and that he might 
be sterilized without danger to his general health, then the court should give judgment 
that he be rendered sterile. The principal opinion in the Skinner case turns on a narrow 
point. The Act was held unconstitutional because it failed to meet the requirements of 
the equal protection clause of the Fourteenth Amendment, since, while it was directed at 
persons who had been convicted of two or more felonies involving moral turpitude, it 
excepted embezzlement and other offenses. But Mr. Chief Justice Stone rested his con- 
curring opinion on broader grounds. He based it not on the equal protection clause, 
but on the studies and pronouncements of science. His citations are not to legal treatises, 
but to scientific studies on this question. “If we must presume,” he reasoned, “that the 
legislature knows—what science has been unable to ascertain—that the criminal ten- 
dencies of any class of habitual offenders are transmissible regardless of the varying 
mental characteristics of its individuals, I should suppose that we must likewise presume 
that the legislature, in its wisdom, knows that the criminal tendencies of some classes of 
offenders are more likely to be transmitted than those of others. And so I think the 
real question we have to consider is not one of qeual protection, but whether the whole- 
sale condemnation of a class to such an invasion of personal liberty, without opportunity 
to any individual to show that his is not the type of case which would justify resort to 
it, satisfies the demands of due process.” 


Clearly, the objectives back of the Oklahoma law were laudable, but, clearly also, the 
factual knowledge to support this move was faulty. It would seem reasonable to expect 
that, had the question involved in this legislation been entrusted to an agency such as I 
am envisaging—to a law center equipped with research facilities—information would 
have been brought to light which would have caused the proponents of this law not to 
press the measure. 


A law center could perform an extremely useful function through the research serv- 
ices it would offer to the organized bar on its program of law improvement. Previously, 
I have stressed the fact that in the past the lawyer has devoted himself almost exclusively 
to the arts of advocacy. That still is his principal concern, but today he is learning that 
he also must be an architect of the law. This change in emphasis has been stimulated 
through the organized bar and this has been the organized bar's greatest contribution to 
the profession and to the law. But programs to improve the law and its administration, 
if sound, require a background of research. A law center could provide that research. 
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COMMENTS 
CONCLUSIVENESS OF A JUDGMENT ON A DEMURRER 
By A. T. DEALY 


Many problems attendant to the sustaining or overruling of a demurrer have 
not been solved with the advent of code pleading. In fact, a somewhat opposite 
result has occurred. Seeking a definite rule in the cases we find severe conflicts 
between the states and, as in Kansas, a conflict within the jurisdiction itself. 
Essentially the problem resolves itself into the field of res judicata. Is a judg- 
ment sustaining a demurrer to the pleading conclusive on the merits? May it be 
taised as a bar to another suit between the parties on the same facts? The 
purpose of this article will be to consider some of the Kansas decisions in 
which this problem was involved, along with select cases from other jurisdic- 
tions, in an effort to find some pattern which the court has followed in 
making these decisions. 

Although there are many facets to this problem, the cases are primarily 
concerned with two questions: (1) demurrers to the pleadings, and (2) 
demurrers to the evidence, the former arising the most frequently. Cases are 
numerous in which the appellate court is called upon to determine whether 
a former action dismissed after a demurrer had been entered to the petition 
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constitutes a bar to any further proceedings between the parties on that cause 
of action. 


Basically the doctrine of res judicata means that when a court of competent 
jurisdiction has determined a litigated cause of action, on its merits, the judg- 
ment entered by the court is final and conclusive, until reversed, between the 
parties to the suit with respect to all matter which might properly be considered 
in reaching a judicial determination of the controversy, and in respect to all 
points of law adjudged in that action. A test commonly used by the courts to 
determine whether the causes of action are identical and whether the second 
action is barred by the judgment on the former: would the evidence which is 
Mecessary to sustain the second action have been sufficient to authorize a 
recovery in the first; if so, the prior judgment is a bar to the second action. 
Where the court can find that the facts which are before it have not been 
previously litigated and subjected to a final judgment on the merits, it may 
proceed to try the issue and refuse to apply the doctrine of res judicata. 


After a demurrer entered by the defendant has been sustained and the judg- 
ment is entered thereon, may the plaintiff amend his pleading in the present 
action or file a corrected petition in a second proceeding based upon the same 
cause of action, and alleging the same facts as the first petition, or does the 
judgment constitute a bar to a subsequent proceeding? This is the basic problem 
to be considered here. The answer lies concealed in the multitude of decisions, 
which in many instances seem to be tailored to the individual case rather than 
following a general rule. As stated by Justice Clark in his work on Code 
Pleading,’ the cases seem to be pretty well divided between two basic rules: 
“(1) No second action may be brought alleging the same facts or negativing 
the positive allegations in the first action, but the omission of an essential allega- 
tion may be corrected in a second suit; (2) The judgment is an adjudication 
of the whole matter in dispute and concludes not only the issues passed upon, but 
also those which could have arisen if the proceedings had continued.” The 
attention of the Kansas lawyer is directed to these rules stated by Clark for the 
reason that, although they seem to be mutually exclusive in many ways, the 
author cites Kansas cases” as authority for each of them. In other words, the 
Kansas Supreme Court has followed both of these general rules. Justice Clark 
favors the second rule, for, as he states, “In view of the freedom of amendment 
now permitted and the desirability of terminating litigation as promptly as 
possible, the latter rule seems preferable.”* 


Under the first of the above rules, the courts hold that a judgment entered 
upon the sustaining of a demurrer is as fully conclusive of the facts confessed by 
the demurrer on the parties to the action as a verdict by a jury or a ruling by 
the courts would be, where the demurrer goes to the merits of the action; 
and where the final judgment is entered upon this demurrer, the defendant 
will be able to raise the plea of res judicata to a further action brought by the 

1. Clark on Code Pleading, Second Edition, p. 530. 


2. (1) Burris v. Burris, 140 Kan. 208, 34 P.2d 127 (1934). (2) McLaughlin v. Doa : ,1 
Pac. 853 (1888); Stimec v. Verdeber, 152 Kan. 586, 106 Pad bas 1948). ern ciinadiemetieanihial 


3. Clark on Code Pleading, p. 531. 
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plaintiff alleging the same facts on the same cause of action.‘ Such judgment 
remains the final determination of the action; and, until set aside, no further 
proceedings may be had thereon looking to a trial of the issues between the 
parties. The judgment may, be appealed; but, if no appeal is perfected in due 
time, it is final and binding.? Thus, where a judgment is entered on a demurrer 
going to the merits of the action and the plaintiff elects to stand on his pleading, 
ran to or failing to amend, such judgment unappealed from becomes the 
law of the case, in the absence of a changed ruling by the trial court.° It would 
be possible for the trial court to change its decision after it has ruled on a 
demurrer where a subsequent pleading causes it to conclude that it had erred. 
The cases place no limitation on the power of the trial court to reverse its 
ruling; hence, it may do so on its own motion. 


From the general rule we learn that a judgment entered sustaining a demurrer 
going to the merits of the action may be raised as res judicata to a later suit on 
this cause. It is then imperative that we recognize a demurrer which will go 
to the merits. One test used to determine whether the judgment sustaining a 
demurrer to the pleading goes to the merits is: does the insufficiency relate to 
the facts alleged or to the allegation of the facts? If it relates to the facts 
alleged, it is on the merits. However, if the demurrer goes not to the facts 
themselves, but to the manner of allegation, it is a formal defect and is not 
res judicata.’ 

The Kansas Supreme Court has held that the sustaining of a general demurrer 
to a petition and rendering of final judgment for the demurrant is a judgment 
on the merits and not a dismissal without prejudice.® Since a general demurrer 
raises only defects of substance and not formal defects, the reasoning for this 
tule is clear. Almost without exception the courts of other jurisdictions follow 
this rule, although some reason that since a general demurrer admits the facts 
alleged in the petition, there is no good reason why a final judgment should 
not be rendered against the pleader, said judgment being as conclusive on the 
cause of action as if the facts had been proven by the plaintiff and he had suf- 
fered an adverse ruling. 

A demurrer going to the jurisdiction of the court over the subject matter of 
the action,’ or a demurrer alleging that the petition fails to state facts sufficient 
to constitute a cause of action,!° raise matters of substance which, if sustained, 
will be a final adjudication on the merits and can be interposed as a bar to the 
maintenance of a subsequent action. The latter rule is qualified by the courts to 
the effect that a judgment entered sustaining a demurrer upon the grounds 


4, v. Messer, 121 — a. 246 Pac. 674 (1936); Hyatt v. Challiss, 59 Kan. 422, 53 Pac. 467 
cae) "McLaughlin v. Doane, supra; Brown v. Kirkbride, 19 Kan. a. 6 1878); Gould v. Evansville & 
1 U.S. 526, 23 L ned ing (1876); Moodhe Schenker, 176 Md. 259, 4 A.2d 453 (1939); 
S. Lous’ v. Chas. F. Querl Lumber Co., 277 Mo. 167, 210 sw. 21 (1919); Funk v. Firee National Bank, 185 
Okla. 604, 95 P.2d 589 (1939). 
5. Martindale v. Battey, 73 Kan. 92, 84 oy ad oc 
6. Hendricks v. Riva 2 _Fotenl Savings s’n, 156 Kan. 134. 131 P.2d 889 (1942); Sanik v. 
Shryock Fe ae Bd Co. 641, wib> Pd 54s t19535% Gas Service a v. Consol. Gas Utilities Corp., 150 
Kan. 96 P.2 608 (153998 Wilson v. Messer, note 4 supra; F enn. Mutual Life Ins. Co., 195 Okla. 
507, 139 P.2d 530 (1945); Elfman v. Glaser, 313 Mass. 370, 47 NEDE 925 (1943). 
: pa v. a te _ 81 Misc. 216, 142 N.Y.S. 495 (1913). 
46, 96 Pac. 71 (1908); B Kirkbride, I Wi 
29° me osama iy eget bog Kao’ 9 c. (1908); Brown v. Kirkbride, note 4 supra; Olsen v. Webster, 
9. In re Estate of William Bourke, 159 Kan. 553, 156 P.2d 501 (1945); McLaughlin, v. Doane, note 2 supra. 
10. Stimec v. Verdeber, note 2 supra; Wilson v. Messer, note 4 supra; Holderman v. Hood, note 8 supra. 
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that the pleader failed to allege facts constituting a cause of action or for want 
of a material or specific allegation, is not res judicata to a subsequent judgment 
in the instant action or to the maintenance of a new suit on the same cause of 
action where the pleader amends his petition or repleads in the new action 
supplying the necessary facts or missing averment.'' Thus, the harshness of this 
rule on pleading is tempered by the courts in light of the modern tendency to 
de-emphasize pleading technicalities and pitfalls for the inept pleader, per- 
mitting him to remedy the errors by amendment. A ruling on demurrer then 
becomes a relative matter and is often not conclusive after substantial allega- 
tions have been added to correct the defects. This is the second part of the 
first rule as stated by Justice Clark. The courts reason that where the judgment 
is entered sustaining the demurrer and the pleading lacked facts or material 
allegations, there is no cause of action presented to the court whereby its judg- 
ment could become res judicata; hence, there is no judgment on the merits, or 
at least there is now a different cause of action presented which has not yet been 
passed on, regardless of the former ruling. The judgment entered in the former 
action merely pronounced the complaint therein involved insufficient, because 
a good cause of action was not stated. It was determined that the case there 
presented was without merit, and to that extent only was there a decision upon 
the controversy. The facts set out in the new petition have never been litigated 
or passed upon in any way. This liberal movement follows the result of statutory 
provisions in most codes providing for ready and easy amendment in actions 
where the pleading is faulty. 


In a leading case’? on the right to proceed upon a corrected petition in the 
same or subsequent suit, the United States Supreme Court states that a judg- 
ment sustaining a demurrer on the ground that the complaint or petition failed 
to state a cause of action, will not sustain a plea of res judicata to a complaint in 
which the essential allegation is fully supplied. The former adjudication in such 
a case determines no more than that the pleading as presented was insufficient, 
and not that the plaintiff had no cause of action. This case is perhaps the leading 
case in support of the first of Clark’s two basic rules. Courts differ as to the 
means of achieving this result, whether by amendment in the present proceed- 
ings or by permitting the plaintiff to institute a new action after dismissal. Kan- 
sas has solved this dilemma by permitting either amendment or repleading in 
a new action.' 

Several provisions are contained in the Kansas Code providing for amend- 
ment after a demurrer has been filed, either before or after the demurrer is 
ruled on, in the one case after the demurrer is sustained.’ However, it is left 
to the discretion of the trial judge whether leave shall be granted to amend 
after a demurrer has been sustained.’® The Supreme Court has refused to review 


11. Burris v. Burris, note 2 su; cc. & Life Ass’n., 126 Kan. 511, 268 Pac. 851 (1928); 
See v. Joughin, 18 Cal. 2d 603, ATé P.2 py Gah 

12. Gould v. Evansville & C. R. Co., note 4 supra. 

13. Beloit Bldg. Co. v. Quinn, 141 Kan. Pa 44 P.2d 232 (1935) original plesding amended; Burris, note 
2 supra, new action; ag OF v. Gen. Acc. Lite, Ass’n, 1 ie omitted allegations supplied by amend- 
ment; Wilson & Co. Fire Ins. Co, 300 Mo. 266 (1923), new action; xe Cohen 
& Sons v. Lurie Wollen Co. oS N.Y. 112, 133 NE. 370 (isa) new action; Morrell v. Morgan, 65 Cal. 575, 
4 Pac. 580 (1884), new action. 

14. Kan. G. S. 60-761 (1935). 

15. Kan. G. S. 60-761 (1935). 
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a ruling under this section except where there has been an abuse of discretion.'® 
In the event plaintiff is granted leave to amend after a demurrer is sustained to 
his petition, he cannot appeal the order sustaining the demurrer after filing the 
amended pleading.'’ This rule is based on the theory that a party who acquiesces 
in, ratifies, or recognizes the validity of a judgment, order, or decree against 
him, or otherwise takes a position which is inconsistent with the right of appeal, 
impliedly waives his right of review by an appellate court. Thus, amendment 
of a pleading after a demurrer is sustained will preclude any appeal of this 
ruling. 18 This applies equally to the answer and the reply. By filing the amended 
petition, any error in the sustaining of the demurrer is deemed to be waived.’ 
However, a demurrer to the amended petition is a new question and if sustained 
may be appealed; the ruling on the demurrer to the original petition is not bind- 
ing on the court when reviewing the ruling on the second demurrer.”° 


The courts make a distinction between a demurrer which is sustained and 
one that is overruled. As we have seen, if a demurrer is sustained, amending the 
pleadings will waive any defects in the ruling. However, when a demurrer is 
overruled, further pleading in the form of an answer or reply will not waive 
certain defects. Additional pleading by the demurrant after a demurrer to the 
petition is overruled will not waive the error, if any, where the demurrer was 
based on (1) failure to state a cause of action or, (2) lack of jurisdiction over 
the subject matter. Being defects of substance, there i is no waiver of the right 
to press the error on appeal after final judgment.’ The result is the same 
where the demurrer to the answer is overruled and the plaintiff files a reply.” 


A recent decision of the Kansas Supreme Court has clarified another problem 
on amendment. After a demurrer is sustained to the plaintiff's petition and the 
ruling is affirmed on appeal, the case is then remanded to the trial court for 
further proceedings. Unless otherwise ordered by the Supreme Court, the effect 
of such determination is the same for purposes of further procedings as if the 
district court had made the ruling. In other words, the plaintiff may ask leave 
to amend and the trial court may exercise its discretion in granting or denying 
the request, just as though the appeal had never been perfected.?* Generally 
speaking, this rule appears to be followed in other jurisdictions’ having passed 
on the point.”4 


It is to be noted at this point that the general rule stated above concerning 
the finality of a ruling on a demurrer, unless appealed, is applicable even 
though the court has erred in sustaining the demurrer and entering judgment 


16. Board of Education v. Barton County Comm’rs., 144 Kan. 124, 58 P.2d 40 (1936). 
17. eapee, y. James, 146 Kan. 205, 69 a" 6°0 (1937); Miles v. Hamilton, 106 Kan. 804, 189 Pac. 
“a yoo obertson v. Christenson, 90 Kan. 555, 135 Pac. 567 (1913). 
at v. McLaughlin, 156 al 258, 133 P.2d 149 (1943); Axe *, een, 150 Kan. 
794. "96 ‘3 8 C35) .9 Rodenbun v. Rodenburg, 149 Kan. 142, 86 P.2d 580 (1939); Ahart v, Barrett, 98 
0, 57 P.2d 701 ~— v. Geiger, 134 Neb. 643, 279 N.W. 350 (1938); Bullock v. Parsons, 
Wash. 19, 74 Pad 892 Stig 
a Reynolds v. Armour & Co., ert Kan. 460, 87 P.2d 530 (1939). 
= pve Monroe, 99 Kan. 368, 161 Pac. 638 (1916). 
Porm, 46 ase & ian. 759, 62 et 852 of 1786); Butler County v. Campbell, 353 Mo. 413, 4g2 
Swi Soul orn Westco 7 Okla, 208, 102 P.2d 172 (1940); Weiland v. N. W. 
tilleries, 203 Minn, S00 381 281 NW. 364 (1938). 
22. First Federal Savings & Loan Ass’n v. Thurston, 148 Kan. 88, 80 P.2d 7 (1938). 
23. oe, v. Woods, 160 Kan. 481, 163 P.2d 348 (1945). 
24. Murray v. Plyler, 217 N.C. 494, 8 S.E.2d 618 (1940); Citizens Bank of Marshall v. Gahangan, 210 N.C. 
464, 187 S.E. 580 (1936). 
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thereon, such judgment being on the merits and is final and conclusive until 
reversed on appeal. ?5 Inasmuch as jurisdiction embraces power to render a 
wrong judgment, it also includes the power to err on every question or issue 
involved.”° 


The demurrer filed by a defendant admits the facts alleged by the plaintiff 
in his pleading for the purposes of pleading only, and not for purposes of final 
judgment except after the failure of the defendant to answer or appeal after the 
demurrer is overruled. When the defendant files a meritorious defense to the 
opponent’s petition after his demurrer has been overruled, such material is not 
rendered res judicata by the demurrer. Only upon the failure of the defendant to 
answer or appeal does the ruling become a final judgment on the merits.?’ 


A judgment entered on demurrer which does not involve the merits of the 
case is not an adjudication acting as a bar to further action. A demurrer going 
only to defects of form, to a defect of pleading, or toa misjoiner of parties or 
causes enables the pleader to amend or replead i in another action correcting the 
errors.”® Thus where the merits of the action are not involved in the order sus- 
taining the demurrer, the judgment entered thereon constitutes no bar or 
estoppel to another action brought upon the same cause of action. In the 
event that the plaintiff mistook his remedy and a demurrer to the petition is 
sustained in favor of the defendant, such judgment is not on the merits of the 
action, permitting a new action to be brought based upon the proper remedy.” 


It is submitted that the above rule permitting another action to be brought is 
too liberal in view of the ease with which the petition may be amended. Where 
the facts are well pleaded in the petition demurred to and the grounds for 
sustaining the demurrer are merely formal and not matters of substance, there 
is no reason why, if the defect can be cured by amendment, the plaintiff should 
be permitted to redraft the petition and begin another proceeding in the same 
cause. If the pleader fails or refuses to amend, choosing to stand on his plead- 
ing to which the demurrer has been sustained, such judgment should be a final 
adjudication of the matter putting a prompt end to the litigation. Some courts 
have held that where a demurrer is sustained, refusal or failure to amend on 
the part of the plaintiff i is as final as if the matter had been tried before the 
court or jury and the issues found for the defendant. 3° Thus, the judgment 
rendered is final and is res judicata to a subsequent action. 


It is frequently held by the courts that a judgment on demurrer dismissing 
an action because the pleader omitted an essential or material allegation, is not 
a bar to a subsequent proceeding on the same cause of action, or does not pre- 
vent a judgment being rendered in the present action, the necessary allegations 


25. In re Estate of William Bourke, note 9 eupes: | —. v. Gafford Lumber and Grain Co., 120 Kan. 209, a4 
Pac. 306 (1926); Whiteman v. Cornwell, 100 234, 164 Pac. 280, (1917). People ex rel Graff v. 
Chicago a0. cago B. 1503)" ie . Co., 247 Ill. 340, "93. NE. 422 Bano. Lindsley v. Union Silver Star Mining Co., 115 Fed 46 

th Cir. 


26. Eberhardt Lumber Co. v. Lecuyer, 153 Kan. 386, 110 P.2d 757 (1941). 

27. Miller v. Whistler, 153 Kan, 329, 110 P.2d 744 (1941); Kan. G. S. 60-758 (1935). 

28. Burris v. Burris, note 2 supra; King v. Mollohan, 61 Kan. 683, 60 Pac. 731 (1900); Murray v. 
Pocatello, 226 U.S. 318, 33 Sup. Ct. 107 (1912); Tuller v. Superior Court, 215 Cal. 352, 10 P.2d 43 (1932). 

29. wl v. = Mach. Stamping & Welding Co., 224 Mass. 574, 113 N.E. 456 (1916). 

30. 313 Mo. 130, 280 S.W. 1035, (1926); Shelley v. Sentinel Life Ins. Co., 146 Kan. 
227, 6 "P.2d 539" C4937); Wilson v. Messer, note 4 supra; Holderman v. Hood, note 10 supra; Brown v. 
Kirkbride, note 4 supra. 
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being fully supplied in the second suit or by amendment in the present suit; 
for the reason that the merits of the cause as disclosed in the corrected declara- 
tion were not heard and decided in the first ruling.*' This doctrine has been 
recognized by the Kansas court in decisions following the first rule of Justice 
Clark.>? Where the trial court grants the plaintiff leave to amend his petition, 
and he does so, correcting the errors made in the previous one and adding any 
substantial or material allegations previously omitted, the ruling sustaining the 
demurrer is not res judicata,** and the pleading is not open to attack on the 
grounds that the former ruling was conclusive. Previous allegations are sub- 
ject to a plea of res judicata. The new allegations constitute a new cause of 
action which was not before the court when the previous demurrer was 
sustained. 

The concurrent American and English rule is that a judgment rendered for 
the want of a specific fact in the declaration is not a judgment on the merits. 
However, this is not to be confused with the judgment which determines that 
the facts in the pleading do not state a cause of action. This is a determination 
on the merits and will be a bar to further action as it goes to the facts themselves, 
not the manner of allegation. 

One interesting point to be noted here is that on a defense of res judicata 
entered to a petition which the defendant contends was fully litigated in a 
prior action, the court can look not only to the formal judgment previously 
rendered, but also may consider the entire record to determine what the issues 
in fact were and what was actually adjudicated.** Remarks of the trial court 
indicating its theory of the case or its reasoning in arriving at a judgment form 
no part of the judgment and cannot limit or narrow the judgment actually 
rendered.*° 

A question arising frequently is the effect of a motion for judgment on the 
pleadings. The Kansas Supreme Court has treated it as tantamount to a de- 
murrer, holding that it may be appealed under Kan. G. S. 60-3302 second 
(1935 ).?° An interesting maneuver was attempted by counsel for the defense 
in two recent Kansas cases.?” Here the parties filed a motion for judgment on 
the pleadings after demurrers to the petitions had been overruled, and no appeal 
was taken in time. The net result was an attempt to raise for a second time the 
same issues of law previously ruled on by the court when the demurrers were 
overruled. In each case the court held that the time for taking an appeal from 
a ruling on a demurrer may not be extended by the subsequent filing of a mo- 
tion for judgment on the pleadings, when the petition had not been materially 
changed since the first ruling. It was merely an attempt to review the demurrer 
and could not extend the time for perfecting an appeal by such a device. 
~ 31, Gould v. Evansville & C. R. Co., note 4 supra. 

32. Burris v. Burris, note 2 supra; Penquite v. Gen. Acc. and Life Ass’n, note 11 supra; McClug v. Hohl, 10 
Kan. App. 93, 61 Pac. 507 (1900). 

33. Beloit Bldg. Co. v. Quinn, note 13 supra; Luttgen v. Ergenbright, 161 Kan. 183, 166 P.2d 712 (1946). 
Pac cone ae: _ v. Doane, note 2 supra; Brown-Cramner Investment Co. v. Arkansas, 125 Kan. 768, 266 

35. Bleakley v. Barclay, 75 Kan. 462, 89 Pac. 906 (1907). 


ans a v. Mellor, 159 ~e 262, 154 P.2d 108 (1944); Hendricks v. Wichita Fed. Sav. & Loan Ass’n, 
oon ay pr we Co. v. Consol. Gas Utilities Corp, note 6 supra; Thresher Co. v. Nelson, 106 Kan. 717, 


37. Gas Service Co. v. Consol. Gas Utilities Corp., note 6 supra; Hendricks v. Wichita Fed. Sav. & Loan 
Ass’n, note 6 supra. 
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General authority for the appeal of a ruling on a demurrer is found in Kan. 
G. S. 60-3302 second (1935). The appeal of a demurrer under the Kansas 
Code must be perfected within two months after the ruling®® or in the case of 
an appeal taken after final judgment the court may consider a ruling made in 
the case, and the fact that it was rendered more than two months prior to the 
time the appeal was perfected does not Prevent a review of the ruling.*? Under 
the code, a ruling upon a demurrer is appealable whether the demurrer be 
sustained or overruled.“ The court has held repeatedly that a ruling upon a 
demurrer from which no timely appeal has been taken becomes, under the 
general doctrine of res judicata, the law of the case.‘! 


Recent Court decisions seem to sustain the second of Clark’s two basic rules, 
a trend much sought after by legal writers. Agreement seems fairly general 
that where a judgment is rendered sustaining a demurrer to the merits of a 
controversy and all parties are in court, the court having proper jurisdiction 
to determine the issues involved, such judgment is res judicata, not only to all 
matters specifically and formally determined, but also as to all matters which 
might and should have been litigated. This general rule is founded upon 
the sound policy of promoting a finality in litigation and of preventing litigants 
from being compelled to again defend in matters directly involved in a prior 
action. Thus, the doctrine of res judicata would prevent not only the relitigation 
of identical matters a second time, but it bars the litigation of all matters in a 
subsequent action which might and should have been litigated in the first.’ 
This is the strictest view taken with respect to the conclusiveness of a judgment 
upon a demurrer. 


It is in this field, the second of Clark’s rules, that we find an apparent conflict 
in the Kansas decisions. The two rules appear to be mutually exclusive—the 
one permitting amendment and repleading in a new action; the other strictly 
stating that the judgment on demurrer is final and conclusive. Following one 
line of decisions in Kansas, we conclude that a plaintiff may amend or bring a 
new action with a corrected pleading alleging new matter after a demurrer has 
been sustained. We now see in another group of Kansas cases that where plain- 
tiff alleges facts which could have been and should have been litigated in the 
first action, he is barred by the prior judgment from further proceedings. A dis- 
tinction may be drawn between the two types of cases. 


Where an amended pleading is filed or a new action brought after a demurrer 
is sustained, if the second pleading does not actually differ from the prior one, 
but simply restates the plaintiff's case, or makes new allegations not materially 
different, the Kansas court will invoke the rule that this should have been 


38. Kan. G. S. 60-3309 (1947 Supp.). 

39. Kan. G. S. 60-3314a (1947 Supp.); Dren City of Topeka, 148 Kan. 366, 81 P.2d 720 (1938 
McQuinn, v. Santa Fe Trail Trans. Co. 435° Kan. Te 122 B.2d 789 (1942). wie _— 
, 40. Kan. G. S. 60-3302 second (1935). 

41. Sanic v. Shryock nay Co., note 6 supra; Hendricks v. Wichita Savings & Loan Ass'n, note 6 supra; 
Wilson v. Messer, note 4 supra. 
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brought up in the previous action.“ The court then actually follows the rule 
that this is an attempt to split a cause of action, said cause having been before 
the court and litigated in the prior action, the new matter is barred by the doc- 
trine res judicata. However, when the new matter alleged in the amended peti- 
tion in the new acion filed is such that it constitutes a cause of action which has 
not been before the court, the action is not bound by the prior rule sustaining 
the demurrer.“ The court permits the new action in cases where there was 
such a material allegation missing in the former proceedings that the new or 
amended petition actually presents a new cause of action, which had not been 
passed upon previously. Actually the court is permitted by this rule to do jus- 
tice in the individual case, refusing to cause hardship because of some technical 
fault or inept pleading. It lies very much within the descretion of the trial court 
to determine whether or not a new cause of action is presented. Thus, where it 
is apparent to the trial court that there is no new cause of action presented by 
the allegations, and that this is but a restatement of the prior pleading, the rule 
of res judicata will be invoked. 


There is a split of authority as to the effect of a demurrer where it was sus- 
tained without grounds being given or upon both formal and substantial defects. 
Kansas follows the rule that a demurrer sustained on both formal and substan- 
tial errors is on the merits and i is conclusive between the parties in a subsequent 
action based on the same facts.“® Other jurisdictions follow the reasoning that 
such a judgment rests on defects of form and not on the merits.*’ 


The courts seem to be consistent in holding that a demurrer to the evidence, 
if sustained, will be a final adjudication of the matter and goes to the merits. 
If not appealed, it will constitute a final judgment and is res judicata to future 
proceedings on the same cause of action between the same patties.*® 


Making a rapid survey of the decisions there are several conclusions we may 
draw. The two rules stated by Justice Clark, at first seem incompatible. How- 
ever, on closer inspection, we see that the courts have adopted the better ele- 
ments of the two rules, and, as has the Kansas court, found a use for each of 
them within one jurisdiction. 


The court will permit the amendment or repleading in any case where the 
defects did not go to the merits of the cause. This will exclude the doctrine of 
res judicata from operation. If the defects are defects of substance and not of 
form, thus causing the judgment on demurrer to rest on the merits, the court 
will permit a new proceeding to be brought or amendment to be made in the 
present action where an essential allegation is missing from the pleadings. The 
allegation must be so essential and material that it will, together with the rest 
of the pleading constitute a new cause of action not affected by the demurrer. 


44, Mydland v. Mydland, note 42 supra. 
45. Burris v. Burris, note 2 supra; Penquite v. Gen. Acc. & Life Ass’n, note 11 supra. 

(1980 —— v. Ness County, 7 Kan. App. 717, 52 Pac. 109 (1898); Vinson v. Graham, 44 Fed.2d 772 
47. Sate v. Zumbrum, 86 Okla. 226, 208 Pac. 224 (1922); Palchi v. Robbins, 272 Mich. 411, 262 
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The courts have wide discretion in determining whether or not there is a new 
cause of action presented, enabling them to do justice between the parties. 


Right to amend is granted in almost every instance under the present code, 
regardless of whether there was a defect of form or of substance. This permis- 
sion may be denied in the discretion of the court, where the defect cannot be 
cured by amendment. In such cases it would also be incurable by repleading in 
another action. However, the court has ever handy the second of Justice Clark’s 
rules to bar another proceeding where it is apparent that this material could 
and should have been brought up in the first proceeding. 
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CONDITIONAL SALES—RIGHTS AND REMEDIES UNDER 
THE KANSAS LAW 


By RICHARD W. WAHL 


The rapid increase in the volume of instalment selling has not been accorded 
universal approval.’ Although the criticism has not been entirely without 
merit, the overall result of the method has been a boon to business by permitting 
the middle and lower income groups to purchase commodities otherwise re- 
served for the larger salary. It opened a new field of commercial law which is 
still in the process of development. The growth of the law of conditional sales 
has not been without confusion, but “...such confusion is to be expected in 
the development and recognition in the courts of a relatively new security 
device, where just principles must be built upon an economic rather than an 
analytical legal foundation.” 


The legal nature of a conditional sale transaction may be briefly summarized 
in the statement that it is a present transfer of the beneficial ownership in the 
goods to the buyer with an accompanying reservation of the legal title in the 
seller as security for the purchase price.’ 


It is highly desirable that the conditions under which the property is trans- 
ferred be set out in the contract of sale, “... but whether these expresisons are 
used or not, if the intention of the parties to make the sale dependent upon 
the happening of some event or the performance of some collateral obligation 
can be ascertained from the expressions of the parties, it will be a conditional 
sale, it matters not what may be the language used.”* 


CONDITIONAL SALES DISTINGUISHED FROM OTHER 
TRANSACTIONS 


The close resemblance between conditional sales and consignments, chattel 
mortgages and leases requires an examination of the expressions of the parties 
and the circumstances of the transaction to ascertain its true nature. In Renoe 
v. Milling Co.’ where the milling company had transferred flour to a retailer 
to be sold “for their account,” and a full statement of sales was to be rendered 
to the company along with the proceeds, the court held that the milling com- 
pany could replevy the flour from the mortgagee. The flour was held to be 
consigned to the retailer rather than being sold under a contract of conditional 
sale and he could not mortgage it. So in Van Arsdale v. Peacock® the court, 
after finding that a contract for the consignment of a piano created an agency, 
not a conditional sale, held that: 


“. . . each instrument must depend upon its own provisions . . . The question 
in each case is whether the relation of debtor and creditor or that of bailment 


1. ‘To some, installment otting has brought about a revolution as profound and ts salutary as the inteals 
revolution; and to it is ascribed the phenomenal Fre asa which the United States has of recent > enjoy: 
To others, installment selling is a danger CA the irst m magnitude, calculated to undermine not only 
perity, but the morale of the American people.’ Seligman, The Economics of Installment Selling 123 wink 
2. Hines, Rights and Remedies Under il Conditional Sales, 23 Calif. L. Rev. 557 (1935). 
3. Vold, Sales, 272 (1931). 
4. McManus v. Walters, 62 Kan. 128, 61 Pac. 686 (1900). 
5. 53 Kan. 255, 36 Pac. 329 (1894). 
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is established, and that must be determined by the intention to be found upon 
an examination of the entire agreement.” 


A conditional sale is similar to a chattel mortgage in the respect that the 
conditional seller holds the title as security for the purchase price while the 
conditional buyer has the beneficial ownership. This is the relative status of 
the parties where there is an absolute sale followed by a mortgage back as 
security for the payment of the purchase price. There appears to be consider- 
able confusion in the decisions as to whether the two transactions are to be 
treated the same or not. In Hall v. Draper’ the court, speaking through Brewer, 
J., held that: 

. the title and all rights of control and possession were thier’s ( vendors’ ) 

except as in terms restricted by the contract. The only limitations upon their 

full control were those created by this instrument; and the only rights Leveridge 

(vendee) had were those obtained by it. In this respect a conditional sale differs 

from an absolute sale with a mortgage back. In such case the vendee has every- 

thing except as limited by the terms of the mortgage. Here he has nothing 

except as expressed in his contract.” 
This language was quoted with approval and expanded by the United States 
Supreme Court thirty-seven years later.® The distinction was further made that 
under a conditional sale agreement, the vendor remains the owner of the 
property subject to the rights of the vendee to acquire the legal title by comply- 
ing with the stipulated conditions, but that in the case of an absolute sale with 
a mortgage back, the vendee immediately becomes the owner subject to the 
lien of the mortgage. It should be noticed that Hall v. Draper was decided in 
1878, eleven years before the enactment of the recording statute in this state, a 
fact which the Supreme Court did not discuss in the Bailey case. 

Beginning with a dictum in Christie v. Scott,? there has been a tendency 
away from drawing a distinction between the two transactions. The more re- 
cent Kansas cases’? have looked beyond the theoretical distinction and have 
recognized that there should be no practical difference between a conditional 
sale and a chattel mortgage. 

A conditional sale may be disguised in the form of a lease. Although the 
issue has not been before the Kansas court, a critical analysis of the expressions 
and intentions of the parties would disclose the true nature of the transaction. 
If the “lessee” could become owner by the payment of “rent,” or, if upon 
termination of the “rental” period, the “lessee” could acquire title by exercising 
an option to purchase for a nominal sum, the “rent” being substantially equi- 
valent to the purchase price, ithe form of the lease would not prevent its being 
held to be a conditional sale." 


RECORDING 


It was the general rule at common law that one dealing with the possessor 
of personal property as the owner, dealt at his peril. The recording acts were 


6. 90 Kan. 347, 133 78) 703 (1913). 
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designed to mitigate that peril as regards one dealing with a conditional vendee 
as owner. The Kansas statutes’? provide that a conditional sale i is void as against 
innocent purchasers and creditors unless properly recorded.'* The creditors 
referred to must be more than general creditors. They must have acquired | a 
lien on the property’* prior to the effective date of record of the sales contract. 
Thus, under the National Bankruptcy Act,'® where a trustee in bankruptcy 
acquires the status of a lien creditor, the trustee of a bankrupt conditional buyer 
has priority over the interest of the seller whose conditional sales contract was 
unrecorded.’” 

The subject matter of the conditional sale must be sufficiently described to 
enable third persons to identify the property from an inspection of the public 
records and such investigation as may be suggested by the recorded instru- 
ment.'® A recorded contract containing a transposition of one digit of the motor 
number of an automobile does not afford constructive notice, nor would it 
suggest an investigation were the record searched.!° 

Notice to a creditor of the existence of a conditional sale is not sufficient to 
preclude his acquiring a lien on the goods if the contract is not recorded.” In 
this holding, Kansas stands contra to the rule in almost every other state.”" 


RIGHTS AND REMEDIES OF THE SELLER 


Before default by the buyer, the interest of the conditional seller is limited 
to his security through the retention of title. The vendor has an insurable in- 
terest in the chattel’? and his interest is subject to levy and sale under execu- 
tion.?* The interest taken by the seller’s creditors is subject to the rights of the 
buyer and there can be no seizure without default.2* The conditional vendor 
may make an assignment of his right or interest in the contract.” 


Upon default of the buyer, the seller may repossess the chattel either peace- 
ably or through recourse to the courts.”° If the conditional sales contract pro- 
vides for repossession by the vendor upon default of the vendee, the vendor 
is privileged to enter the dwelling of the vendee in order to repossess the chattel 
even over protests of a member of the family.?’ 

It would seem that the seller must demand the price or the goods from the 
buyer before suit unless such demand would clearly be futile.** Ordinarily, if 


12. G. S. 1935, 58-314. 
13. Werner, Mosiman & Co. v. Winzer, 109 Kan. 647, 202 Pac. 80 (1921). 
* a Duncan, 149 Kan. 244, 87 P.2d 233 (1939). 
Big Four Implement Co. v. Wright, 207 Fed. 535 (8th Cir. 1913). The Moline Plow Co. v. Witham, 
52 Kan. 185, 34 Par. 751 (1893). 
16. 11 U.S.C.A. §110¢ (Supp. 1949). 
17. Seymour v. Wildgen, 137 F.2d 160 (10th Cir. 1943). 
18. International Harvester v. Champlin Refining Co., 153 Kan. 414, 110 P.2d 779 (1941). 
19. Trapani v. Universal Credit Co., 151 Kan. 715, 100 P.2d 735 (1940). 
20. Paul v. Lingenfelter, 89 Kan. 871, 132 Pac. 1179 (1913). 
. 55 CJ. 1256. 
. 44 C.J.S., Insurance Sec. 188. 
. 55 CJ. 1328. 
. Bailey v. Baker Ice Machine Co., supra note 8. 
. Bailly v. Loock, 103 Cal. al — eg - aad (1930). 
. Hydraulic Press Manufactur: S Kan. 704, 66 Pac. 989 (1901). Great Western 
Stage Equipment Co. v. Iles, 70 F. "ea BS “coh Cr. “1934 ). 
27. Kaufman v. Kansas Power & Light Co., 144 Kan. 283, 58 P.2d 1055 (1936). 
28. Barton v. Mulvane, 59 Kan. 313, 52 Pac. 883 (1898). 
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the seller sues for the price, he cannot claim that title did not pass, and if he 
retakes possession under a reservation of title, he cannot sue for the price.” 
However, where the contract reserves title and right of possession on default, 
and provides that the vendor may sell the property and apply the proceeds to 
the satisfaction of the contract, it is a recognition of the buyer’s obligation to 
pay after possession is retaken whether such obligation be express” or implied.*? 
The contract is not revoked by such retaking and selling’? nor is there a failure 
of consideration to support a recovery upon the unconditional promise in the 
contract to pay the remainder of the purchase price.*? In Barton v. Mulvane,*4 
a replevin action, the assignee of the vendor was allowed to recover possession 
of the boilers and also their usable value between the commencement of the 
action and the trial. 


The conditional vendor may replevy the property from the defaulting ven- 
dee*’ or some third person unlawfully holding it.** The seller may also bring 
a conversion action after making a demand for the property.?” A return or 
tender of the amount paid by the vendee is not a condition precedent to the 
right of the seller to repossess the property upon default of the buyer.?® 

If the vendor repossesses the property within the four month’s period pre- 
scribed by the National Bankruptcy Act under terms of the contract executed 
in good faith prior to such four month’s period, the act of taking possession 
does not constitute a voidable preference or transfer within the meaning of the 
act even though the conditional sales contract be unrecorded.?? Nor is it a 
sale or disposal under our bulk sales law (G. S. 1935, 58-101). 

If the conditional vendee is a retailer*! or a dealer‘ in the article sold, the 
rights of the purchaser from such vendee are superior to those of the conditional 
vendor. 

Statutory liens created by G. S. 1935, 66-1,124 for ton mileage taxes** or 
an artisan’s lien created by G. S. 1947 Supp., 58-201“* have precedence over 
the conditional vendor’s lien even though perfected at a later time. The vendor's 
lien may also be lost if evidence of the lien is not noted on the certificate of 
title issued by an automobile dealer to a purchaser as required by G. S. 1947 
Supp., 8-135.” 

The reservation of title for the benefit of the vendor may be waived by him 
either expressly or impliedly.‘ 
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. National Cash Register Co. v. Pfeifer, 149 Kan. 582, 88 P.2d 1032 (1939). 

- 55 CJ. 1290. 

. Fleck v. Warner, 25 Kan. 492 (1881). 

. Wyatt v. Duncan, supra note 14. 

. Wyatt v. Duncan, supra note 14. 

- Poorman Bros. v. Witman, 49 Kan. 697, 31 Pac. 370 (1892). 

. Trapani v. Universal Credit Co., supra note 19. 

. Freuhauf Trailer Co. v. State Corporation Commission, supra note 10. 

. Automobile Co. v. Dennis, supra note 10. 

. General Motors Acceptance Corp. v. Davis, 169 Kan. 220, ... P.2d... (1950). 
. McCormick Harvesting Machine Co. v. Lewis, 52 Kan. 358, 35 Pac. 12 (1893). 
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RIGHTS AND REMEDIES OF THE BUYER 


By the very essence of a conditional sale, the buyer is entitled to the possession 
and beneficial use of the goods, but he cannot acquire full legal title until he has 
paid the purchase price or performed the stipulated conditions.‘” It has been 
held that if a proper tender, even after default, is made to the seller before he 
= the goods, good title vests in the buyer if the seller refuses the 
tender. 


Before default by the buyer, his right to possession is paramount to the 
conditional vendor,” and if the vendor wrongfully deprives the vendee of pos- 
session, he may maintain a conversion action against the seller.*° Since the 
buyer has the right of possession, it would appear that he could maintain any 
possessory action for the chattel or its value against third persons, and recover 
the full amount of the damages suffered, holding the excess over his actual loss 
for the benefit of the seller. 


The buyer may sell*’ or assign®” his interest in the contract or dispose of it 
by his will.°? He has an insurable interest in the property to the extent of its 
value,°* however the buyer has no interest in the property that may be levied 
upon by attachment or execution prior to his performance of the contract. 


There is considerable conflict in other jurisdictions as to whether, in the 
event of loss of the chattel, the burden should fall on the seller or the buyer.*® 
The question has apparently not been before the Kansas court, but it would seem 
that the buyer could not enjoy complete beneficial ownership without carrying 
the greatest risk of such ownership. The vendor having fully performed, the 
vendee should not be relieved of his promise to pay the purchase price by the 
destruction of the property without fault on the part of the seller.*’ 


Other burdens of ownership also fall upon the buyer. He is considered to 
be the owner for the purposes of the motor vehicle registration act,°* and is 
subject to assessment for personal property taxes.*® His estate is subject to 
taxation for his interest in the conditionally held chattel.©° 


If the chattel sold does not perform as warranted, the buyer may return it 
and is under no obligation to pay the price.®' In an action by the seller to 
replevy chattels sold under a conditional sales contract, the defendant buyer 
may set up as a counterclaim under G. S. 1935, 60-710 and 60-711 a cause of 


. Standard Implement Co. v. Parlin and Orendorff Co., 51 Kan. 544, 33 Pac. 360 (1893). 

. Damé v. Hanson, 212 Mass. 124, 98 N.E. 589 (1912). 

. 55 CJ. 1320. . 

. Lindsey v. Butte, 96 Cal. App. 465, 274 Pac. 428 (1929). 

. Trapani v. Universal Credit Co., supra note 19. 

. Finance Corporation of America v. Walpole, 132 Kan. 250, 295 Pac. 643 (1931). 

. G. S. 1947 Supp. 59-601. 

. Sturgeon v. Hanover Fire Insurance Co., 112 Kan. 206, 210 Pac. 342 (1922). 

. Owens v. Hastings & Saxton, 18 Kan. 446 (1877). 

. 55 CJ. 1214, 1215. 

. Fouts v. Foudray, 31 Okla. 221, 120 Pac. 960 (1912), Risk of loss is on the vendee in possession of 
real property. Jones v. Hollister, 51 Kan. 310, 32 Pac. 1115 (1893), ‘‘Everything passed to them (vendee of 
real property) except the mere legal title . . .” 

58. G. S. 1935, 8-126. 

59. G. S. 1935, 79-101, 79-102. 

60. G. S. 1947 Supp. 79-1501, 79-1528. 

61. Garvin v. Davison, 101 Kan. 508. 168 Pac. 318 (1917); United States Hoffman Machinery Co. v. 
Ezenstein, 150 Kan. 790, 96 P.2d 661 (1939). 
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action which accrued to him on account of fraud practiced upon him by the 
seller when the goods were purchased® or a cause of action which has accrued 
to him for a breach of implied warranties.” 


CONCLUSION 


The rules regarding conditional sales as set out in the decisions in this state 
are, in general, well considered and, it would seem, sufficiently comprehensive 
to preclude the necessity of the legislature’s adopting the Uniform Conditional 
Sales Act. However, although the case of Paul v. Lingenfelter,“ holding that 
a creditor with actual notice of a conditional sale may acquire a prior lien if 
the contract is not recorded, can be approved as a desirable step in conforming 
the law of conditional sales to that of chattel mortgages, still it appears to the 
writer that there is no justification for interpreting either statute in that manner, 
and that the legislature ought to clarify the statute. Perhaps this could best be 
accomplished by adoption of the recording provisions of the uniform act. 

62. General Refrigeration Sales Co. v. Roberts, 145 Kan, 333, 65 P.2d 269 (1937). 


63. Machinery Co. v. Ebenstein, supra note 61. 
64. Supra note 20. 
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CASE NOTE 


TREATIES—UNITED NATIONS CHARTER— 
SUPREME LAW OF THE LAND 


Plaintiff, a Japanese alien, ineligible for citizenship by reason of the naturalization 
laws and not qualified or permitted to acquire, possess, enjoy, use, cultivate, occupy, or 
transfer real property or any interest therein in the State of California by reason of the 
California Alien Land Law, brought action against the State of California to determine 
the enforceability of this act. The plaintiff had lived in the United States continuously 
since 1913, and had purchased the land in question in 1948. Under the California Alien 
Land Law, this property escheated to the state immediately upon the transfer to the 
plaintiff. Plaintiff contended that this Act violated the Constitution of the United 
States in that it denied him the equal protecion of the law; that classification on sole 
basis of race is arbitrary and irrational; and finally that the statute is inconsistent with 
the declared principles and spirit of the United Nations Charter. The constitutionality of 
the Alien Land Law previously had been considered by the Supreme Court of the United 
States and had been held valid. The California District Court of Appeal, 2nd District 
held that the Alien Land Law was in direct conflict with the terms of the United Na- 
tions Charter which is the supreme law of the land, being a treaty made under the 
Constitution of the United States. Sei Fujii v. State of California, 217 P.2d 481 (Cal. 
1950). 

By general election held in 1920, the electors of California gave the legislature per- 
mission to enact the Alien Property Initiative Act, 1 Deerings Gen. Laws, 1944 ed., 
p. 129 Act 261. The Act in substance restricts ownership of real property by aliens who 
are ineligible for citizenship, which, viewed in the light of the fact that expansion by 
Congress of the classes of persons eligible to citizenship, left only the Japanese alien in- 
eligible to own real property. This Act further provides for escheat, as of the date of 
acquiring the property, to the State of California. Once a Japanese alien purchases land, 
it automatically escheats to the state. This Act also provides that it is not to apply to any 
aien who has a paramount right from a treaty; that is, the Alien Land Law does not apply 
to aliens who have a right to own or possess land arising out of a treaty made between 
their country and the United States. 


The constitutionality of the Alien Land Law has been subject to attack for nearly 
thirty years and the attacks always have failed. Porterfield v. Webb, 263 U.S. 225, 44 
Sup. Ct. 21 (1923); Terrace v. Thompson, 263 U.S. 197, 44 Sup. Ct. 15 (1923); People 
v. Oyama, 29 Cal.2d 164, 173 P.2d 794 (1946). Plaintiff could not show one case 
directly in point where any court challenged and held the Alien Land Law unconstitu- 
tional. Plaintiff cited Oyama v. California, 332 US. 633, 68 Sup. Ct. 269 (1947) and 
Shelley v. Kramemer, 334 U. S. 1, 68 Sup. Ct. 836 (1947), the latter holding that 
restrictive covenants as to the ownership of property based on race or color are not in 
themselves a violation of the equal protection clause of the Fourteenth Amendment, but 
that the clause inhibits judicial enforcement of such covenants by state courts. Neither 
of thsee cases can be considered as modifying in any particular the previous opinions 
relating to the Alien Land Law. 


In Terrace v. Thompson, supra, the court held that alien inhabitants of the state may 
invoke the protection of the due process and equal protection clause of the Fourteenth 
Amendment; but by the police power the state, in the absence of any treaty provision to 
the contrary, may deny to aliens the right to own land within its borders. The state can 
do this because an alien unable to become a citizen lacks the interest and power effectually 
to work for the welfare of the state. Classification of aliens by Congress furnishes a 
reasonable basis for classification in a state law withholding from aliens the privilege 
of land ownership. There is no discrimination as to race or color because any Japanese 
alien that falls without the classification may own land. The state has wide discretion in 
classification. 
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Both federal and state courts have held that in absence of treaty aliens can be deprived 
of their privilege of holding land. That is to say, in absence of federal action, the state 
may enact legislation dealing with commerce, bankruptcy, enclaves, etc. Here Congress 
has acted through the treaty-making power. U.S. Const. Art. VI declares: 


“This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the Supreme Law of the Land and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 


State of Missouri v. Holland, 252 U.S. 416, 40 Sup. Cr. 382 (1920), the famous 
migratory bird case, shows the superiority of the provisions of a treaty over all state laws 
and that the scope of the treaty-making power is broad enough to make constitutional 
matters otherwise unconstitutional. The facts there were that Congress in 1913 passed 
the Federal Migratory Bird Act. Subsequently, it was found to be unconstitutional be- 
cause it invaded the reserved powers of the states, whereupon the United States and 
Canada consummated a treaty to protect migratory birds. Then a second Migratory Bird 
Act was enacted, to all intents and purposes, identical with the first Act which had been 
found to be unconstitutional. The Supreme Court of the United States held that the 
second Act was valid because acts of Congress made in pursuance of the Constitution are 
the supreme law of the land, and treaties made under the authority of the United States 
are likewise. The Court goes on to say that the treaty-making power must belong to 
and somewhere reside in every civilized government. Treaties are binding within the 
territorial limits of the states as they are elsewhere throughout the dominion of the 
United States. Although a treaty may oust a state from its jurisdiction, the great body 
of private relations is usualy left to their control. 


Since 1945 the United Nations Charter is part of the supreme law of the land. 59 
Stat. 1035 ff; U.S. Code Cong. Service, 79th Congress (1945) p. 964. This Charter is 
one of the great achievements of civilized man. It states one of its purposes to be: 


. . . to develop friendly relations among nations based on respect for the prin- 
ciple of equal rights... . to reaffirm faith in fundamental human rights, in 
the dignity and worth of the human person.” 


The Universal Declaration of Human Rights was passed by the General Assembly of the 
United Nations in 1948, but is not part of our treaty, although, supposedly was under- 
taken pursuant to the Charter. The Declaration provides that: 


“All human beings are born free and equal in dignity and right . . All persons 
are entitled to all the rights and freedoms set forth in this Declaration, without 
distinction as to race, color, sex, language, religion, or other status . . . Every- 
one has the right to own property alone as well as in association with others.” 


This property clause in the Declaration of Human Rights was inconsistent with the 
California Alien Land Law. A petition for rehearing in the principal case was denied. 
Sei Fujii v. State, 218 P.2d 595 (Cal. 1950). The court said that the Universal Declara- 
tion of Human Rights is no treaty and has no bearing on the case. The court held that it 
was the Charter and not the Declaration that the decision rests upon. Further, it was 
immaterial that Japan is not a member of the United Nations for Sei Fujii to have a 
right under the Charter, since the Charter guarantees equal rights to all without dis- 
oo as to race, sex, language, or religion. Sei Fujii v. State, 217 P.2d 481 (Cal. 
1950). 


The Supreme Court of the United States may have left the impression in the Mi- 
gratory Bird Case, supra, that treaties made by the President and Congress are of equal 
force with the Constitution; but even there, the court qualified the treaty-making power. 
Mr. Justice Holmes, speaking for the Court said, “We do not mean to imply that there 
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are no qualifications to the treaty-making power; but they must be ascertained in a 
different way.” Missouri v. Holland, supra. In Ware v. Hylton, 3 Dall. 568 (U.S. 1789) 
the Court held that a treaty will overrule all the state laws upon the subject, to all 
intents and purposes; and that a treaty is of equal force with the constitution itself, and 
certainly with any laws whatsoever. In Doe v. Braden, 15 How. 635 (US. 1853) it 
was held that the Court had no power to annul or disregard any of a treaty’s provisions 
unless it violates the Constitution of the United States. Since Botiller v. Domingnez, 
130 US. 238, 9 Sup. Ct. 525 (1889); Whitney v. Roberson, 124 US. 190, 8 Sup. Ct. 
456 (1888); and Chase v. United States, 261 Fed. 833 (8th Cir. 1919) the courts have 
held that a treaty is on the same footing and has the same obligation as an act of legis- 
lation. If there is conflict between the stipulations of the treaty and the requiremens of 
later federal statutes, the latter control. 


The fact remains that since a treaty may not violate the Constitution and Congress 
may repudiate it, there is no danger of the President and the Senate absorbing all the 
power of government. Likewise, since each state is guaranteed two senators, the state 
power or rights will be represented fully in the making of treaties. For further discussion 
of this problem see Holman, Treaty Law-Making: A Blank Check for Writing a New 
Constitution, 36 A.B.A.J. 707 (1950). 


JOHN E. PyLegs, 3rd Year Law. 
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SECTION 8 OF THE NLRA IN THE COURTS AND IN 
CONGRESS 


By OrvAL L. FisHER, 3L 


The National Labor Relations Act purported to eliminate the obstructions 
to the free flow of commerce by encouraging collective bargaining and pro- 
tecting the workers in the exercise of the freedom of association, self-organiza- 
tion, and designation of representatives of their own choosing.' Two sections 
of the Act gave birth to a question which required more than fourteen years to 
achieve a direct holding from the highest court of the land. The parts of the 
sections involved which are pertinent to the question are: 


“Sec. 7.2 Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection. 


Section 8.3 (a). It shall be an unfair labor practice for an employer—(1) to 


1. 49 Stat. 449, 29 U. S.C. A. 151. 
2. 29 U.S.C.A. 157. 
3. 29 U.S.C.A. 158. 
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interfere with, restrain, or coerce employees in the exercise of the rights guar- 
anteed in section 7; . . . (3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment to encourage or dis- 
courage membership in any labor organization; Provided, that nothing in this 
act, or in any other statute of the United States, shall preclude an employer from 
making an agreement with a labor organization (not established, maintained, 
or assisted by any action defined in section 8 (a) of this Act as an unfair labor 
practice) to require as a condition of employment membership therein . . .” 


The question was whether section 8 (a) (3) restricted section 7 to such an 
extent that an employer, who discharged an employee at the request of a labor 
union which had been duly elected and certified and which had negotiated a 
closed shop agreement of indefinite duration with the employer, was guilty of 
an unfair labor practice when he knew that the employee had been suspended 
or expelled because of rival union activity. 


In Colgate-Palmolive-Peet Co. v. National Labor Relations Board‘ the ques- 
tion was put to the Supreme Court. The closed shop agreement was entered 
into in 1941 for a term of indefinite duration. Good standing in the union was 
made a condition of employment. On July 24, 1945, the company and the 
union made a supplemental agreement which extended the original agreement 
pending approval by the WLB of certain changes. Dissatisfaction with the 
union had been apparent for six months. On July 26, 1945, open agitation 
for a change of representation began. On July 31, an unauthorized strike 
(which the union was pledged to prevent) occurred. A substantial majority 
of the employees attended insurgent meetings and voted to affiliate with a 
rival union. The original union suspended or expelled thirty seven of the 
ringleaders and requested the employer to discharge them. The employer com- 
plied with the request, although he knew that the suspensions and expulsions 
had been made in reprisal for the rival union activity. The NLRB found the 
conduct was discriminatory under section 8 (a) (1) and (3). The Court of 
Appeals entered a decree enforcing the Board’s order. The Supreme Court re- 
versed. Held, that section 8 (a) (3) restricted, and was meant by Congress to 
restrict, section 7. 


The court purported to be applying California law to discover the effect of 
the closed shop agreement. James v. Marinship Corp.’ is cited to show that a 
union may expel persons who have “interests inimical to the union.” Davis v. 
International Alliance, T.S.E. and N.M.° is relied on for the proposition that a 
union has the natural right of self-preservation and can expel for rival union 
activity.” 

The Court had been exposed to the question in Wallace Corp. v. National 
Labor Relations Board.® In that case a labor dispute had preceded the unioniza- 





. 4 70S. Ce. 166. 94 Law. ed. 127. The opinion was delivered by Minton, J.; ti Reed and Bi 
dissented, and Justice Douglas did not participate. oe ee ee 

5. 25 Cal.(2d) 721, 155 P(2d) 329, 160 ALR 900. The court held that a union could not maintain a 
closed shop and a closed union at the same time. 

6. 60 Cal. App.(2d) 713, 141 P(2d) 486. 

7. In Betts v. Easley, 161 Kan. 459, 169 P(2d) 831, 166 ALR 342, the court held that the representation 
of employees by a labor union as the statutory bargaining agent under the Railway Labor Act is affected with a 
public interest, and the act of the union is not to be viewed as the act of a private association when the Fifth 

endment to the Federal Constitution is invoked. 

8. 323 U. S. 248, 65 S. Ct. 238, 89 Law. ed. 216. Rehearing denied, 324 U. S. 885, 65 S. Cr. 682. 
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tion of the employer's plant. A settlement agreement was made and the Inde- 
pendents (found by the Board to be a “company union”) won the election and 
entered into a closed shop agreement with the employer, who knew that the 
Independents did not intend to admit members of the rival union. Forty three 
employees were discharged because of their nonmembership in the Indepen- 
dents. Held, that the discharge was an unfair Labor practice because the Act 
“does not permit such a contract to be made between a company and a labor 
organization which is has established, maintained, or assisted.” Thus, the 
holding is not based on the question under discussion here. 


But the employer argued that the Act permits closed shop agreements. There- 
fore, since the company has no control over admission to union membership, 
the company must discharge nonunion members. 


The court said, “This argument we can not accept. ... The duties of a bar- 
gaining agent selected under the terms of the Act extend beyond the mere 
representation of the interests of its own members. By its selection as bargain- 
ing representative, it has become the agent of all the employees, charged with 
the responsibility of representing their interests fairly and impartially.” 


To take care of the situation, the Board conceded that section 8 (a) (3) 
restricted section 7, and that a representative should have some permanence, 
but it maintained that a union which had entered a closed shop agreement of 
indefinite duration (with a maintenance of membership clause) could not 
expel or suspend members for rival union activity when the time was ripe for 
an election. This “Rutland Court Doctrine”® was rejected in the Colgate- 
Palmolive-Peet Case.'° 

The Circuit Courts of Appeals had met the problem with conflicting results. 
The Wallace case was “followed” in the ninth circuit'' when the employee 
was suspended and discharged for acting as an observer for the rival union at 
an election. The holding, however, was based on the conduct of the parties at 
the time of the discharge, and not on any relationship between the employer 
and the union which invalidated the contract. 

However, the question came to the seventh circuit in Aluminum Co. of 
America v. National Labor Relations Board.'* In that case, the Wallace case 
was distinguished and the court held that the discharge was not an unfair 
labor practice. 

The second circuit was lined up with the ninth when ,the Circuit Court of 
Appeals there held that the discharge was discriminatory.!* The court expressly 
applied the Rutland Court Doctrine. Recognizing that a union, once certified, 
should have a reasonable period of stability, the court said that a necessary 
corollary was that there exist some period at which employees must be 
allowed to campaign, or a union could remain in tenure indefinitely. 


9. Rutland Court Owners, Inc., 44 NLRB 587. 

10. 70 S. Ce. 171, 94 Law. ed. 133. 

11. my" ite. a? Lumber & Sawmill Workers Union, United Brotherhood of Carpenters and Joiners 
of Am L., v. National —¥ Relations Board. National Labor Relations Board v. Portland Lumber 
Sul 158 "et 2d) Eis Certiorari granted, 67 S. c. 1305, 331 U. S. 798; a plication it granted, 

S. Ct. 54; writ of certiorari dismissed (on motion of petitioner), 68 S. Cr. 347, 845. 

ej 159 F(2d) 523. 

13. National Labor Relations Board v. Geraldine Novelty Co., Inc. (International Handbag, Luggage, Belt and 
Novelty Workers Union, AFL, Towrvener} , 173 F(2d) 14. 
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By this time (1949), the pattern was fairly well set. The second and ninth 
circuits held that there was discrimination and purported to be “following” 
the Wallace decision or to be applying the Rutland Court Doctrine. The 
seventh circuit distinguished the Wallace case and held that there was no 
discrimination. The sixth distinguished the Wallace case and the cases in the 
circuits where the doctrine was applied and held that there was no discrimina- 
tion because the evidence did not support the Board’s findings.'* When the 
question came to the third circuit'* the court held that there was discrimination 
where the employee was suspended and discharged for distributing authoriza- 
tion cards for the rival union two months before a sixty day renewal clause 
began to operate. On rehearing, after the Colgate-Palmolive-Peet case had 
been handed down, the court vacated its decree. 


The question reached the Supreme Court, and was put to rest, more than 
fourteen years after the act was passed. 


As a matter of fact, there was a legislative repercussion to the controversy 
which preceded the instant case by more than two years.’ The first title of 
the Labor-Management Relations Act amended the National Labor Relations 
Act. Section 8 of the latter Act was amended. A relevant portion of the 
amendment is— 


“Sec. 8 (a) (3) (ii) ... Provided further, that no employer shall justify any 
discrimination against an employee for nonmembership in a labor organiza- 
tion... (B) if he has reasonable grounds for believeing that membership was 
denied or terminated for reasons other than the failure of the employee to 
tender the periodic dues and the initiation fees uniformly required as a condi- 
tion of acquiring or retaining membership; . . . Sec. 8 (b) It shall be an 
unfair labor practice for a labor organization or its agents— 

(1) to restrain or coerce (A) employees in the exercise of the rights guaran- 
teed in section 7: Provided, That this paragraph shall not impair the right of 
a labor organization to prescribe its own rules with respect to the acquisition 
or retention of membership therein; . 

(2) to cause or attempt to cause an employer to discriminate against an em- 
ployee in violation of subsection (a) (3) or to discriminate against an employee 
with respect to whom membership in such organization has been denied or 
terminated on some ground other than his failure to tender the periodic dues 
and the initiation fees uniformly required as a condition of acquiring or retain- 
ing membersihp;” 


It must be borne in mind that the amendment will apply in all cases where 
the discharge follows the effective date of the Labor-Management Relations Act. 
In the cases discussed to this point, the discharge preceded that Act although 
some of the decisions did not. 


In Union Starch & Refining Co.,!’ the nonmembers tendered their dues 
but did not sign an application or attend meetings (which the by-laws of 


14. National Labor Relations Board & + ane Mfg. Co., Wilcox-Rich Division, 175_F(2d) 292. The court 
shown an inclination to scrutinize pecly the findings of the Board in National Labor Relations Board v. 
Electric Vacuum Cleaner Co., Rn 120 Fe) ) 611 where a one year agreement was altered so as to include a 
maintenance of membership clause. 
15. gpitionl Labor Relations Board v. Public Service Co-ordinated Trans et al. (Ama ted Ass’n of 
= POD lectric Br & Motor Coach Employees of America, AFL, Divisions 81 B25, 862, 880, 947, Intervenor) , 


16. Pub. - No. 101, 80th Cong., 1st Sess., 29 U.S.C.A. 141 et seq. 
al? re, =r. & Refi: fining Co., Grain Processors’ Independent Union, Local No. 1, 87 NRLB 137, Cases 
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the organization required). The union demanded the discharge of the non- 
members. After investigating, the employer complied. The NLRB found 
that the employer had voalated section 8 (a) (3) (B) and the union had 
violated section (8) (b) (1) (A) and (8) (b) (2). Two members of the 
Board dissented'® on the ground that the union was protected by the proviso in 
section 8 (b) (1) (A). 

So the National Labor Relations Act drew both legislative and judicial 
attention. In 1949 the Supreme Court decided what the National Labor Rela- 
tions Act meant before 1947. In 1947 Congress made an effort either to 
change or to clarify what the Supreme Court later decided had been the law. Is 
the matter settled, or does the dissent of the two Board members indicate that 
another decade will be required to discover what the law now is? 


_ 18. The two dissenting members would have dismissed the bill against the employer as well as the union, 
since the union shop agreement would protect the employer if the union’s activity came under 8 (b) (1) (A). 
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A LEGAL AID CLINIC, ITS FUNCTION AND VALUES* 
By EDWYN SHERWOOD, 3L 


A Legal Aid Clinic is a subject of great importance for indigent people, law- 
yers and law students. It provides for indigent people a means for the fulfill- 
ment of their guaranteed constitutional rights, a chance to see the law working 
in their behalf and an opportunity for greater insight into and appreciation 
of the rules which have governed the English speaking civilization for many 
centuries. It provides for the practicing lawyer great opportunities for serving a 
portion of the public not yet accustomed to bringing their legal problems to 
lawyers, and, thereby, opening a field for the advancement of the profession 
of law. It provides for the student a new method of learning the profession 
of law, and, thereby, equipping him to better serve his future clients. 


I. WHAT IS A LEGAL AID CLINIC? 


A Legal Aid Clinic is an organization of practicing lawyers, law students and 
local welfare organizations. It is created to give the indigent people of the 
community an opportunity for redress of the legal wrongs they suffer, as well 
as to advise them on legal questions, such as child custody, divorce and adoption. 


Many lawyers believe that they adequately represent the indigent client 
today, but this belief is not founded on surveys, which all show to the contrary. 
Actually, the average poor person submits to a legal wrong rather than walk 
into a lawyer's office, because he fears that he will be charged an exorbitant fee. 


Studies show that the first legal aid society was founded in New York City 
in 1890, and that about 10,000 cases were handled in the following ten years. 
By the turn of the century, however, there were three such clinics formed, and 
by 1936, the need of the indigent client had increased to the point where 
there were 60 such clinics in existence. “From the period of 1900 to 1933, 
the legal aid clinics handled a total of 3,900,000 cases and recovered $13,600,- 
000 for their clients.”" 


Large as these figures may seem, they probably represent only a small per- 
cent of the work that needed to be done. The need is present today. 


II. HOW THE LEGAL AID CLINIC OPERATES 


Of course, the legal aid clinics already in existence throughout the country 
vary in the minor details of their operation, but, they do present certain general 
patterns. 


The indigent clients are referred to the clinic by the welfare agencies, which 
are asked every day by people in need, “What can I do in this situation?” Before 
referring the client to the legal aid clinic the welfare agency first screens the 
client to make sure that he cannot pay a fee and to ascertain that the person is 
not merely using the clinic as a means of obtaining free legal advice, for which 
he can afford to pay. When the client arrives at the clinic, he is again screened 

*Much of the material of this article ; : cen from discussions held at the recent meeting of the American 


Law Students Association in Washington, D.C. 
1. Brown, Lawyers and the Promotion of Justice, page 268. 





184 The JOURNAL 


and questioned. Eventually he signs an affidavit, swearing that he can pay no 
fee. The clinic then interviews the client to determine whether or not he has 
a problem which necessitates legal aid. 


In many cases the client’s problem is taken care of at this point, but a small 
percentage do necessitate litigation. If this is the case, then the client is referred 
to an attorney. In the larger cities, the clinic usually has a permanent staff of 
attorneys, but in the smaller cities, they are usually volunteers who are interested 
in this type of work. The attorney then performs the legal service for the client. 


Many people go directly to the clinic for aid, although able to pay a fee. They 
can then be referred to attorneys according to any plan agreed upon by the local 
bar. After the need of an attorney's advice has been explained to the client 
and he is shown that attorney's fees are not as exorbitant as he thinks, most of 
them will see an attorney. The attorneys then discover that the legal aid clinic 
does not take clients away from them but actually produces more. 


Another service that the clinic performs is that of providing briefs on the 
law to the lawyer. This has been tried at Duke University, and lawyers from 
all over the state make use of these facilities. When the attorney comes upon a 
difficult point of law, which his other duties prevented him from briefing 
himself, he then turns to this service and receives a complete brief on the sub- 
ject, which usually is found to be more exhaustive than that of their own 
research. 


III. SOCIAL BENEFITS OF THE LEGAL AID CLINIC 


The social benefits of the legal aid clinic are very broad. At the present time 
in our country, the professions are probably at the lowest point in public esteem 
that they have been in recent history. 


The Medical Profession is now involved in a fight to keep its profession 
from being socialized. This was brought on, to a great extent, by that profes- 
sion’s failure to provide adequate medical services for the indigent portion of 
our population. The Blue Cross and other similar voluntary health plans have 
been formulated to alleviate this situation, but their formation has come too late 
to forestall the effect of public opinion. 


The Legal Profession can very easily put itself in the same situation that the 
Medical Profession is in at the present time. The Legal Aid Clinic will go a 
long way toward providing legal services for those who cannot afford to pay 
fees, and thus help forestall any movement toward the socialization of the Pro- 
fession of Law, and perhaps, if developed fully, could prevent such a movement 
from occurring. A Legal Aid Clinic might prove beneficial to the community 
as a whole by helping to provide legal protection for a strata of society, and will 
certainly help to mold the community closer together and to make it a more 
efficient unit. 


IV. THE LEGAL AID CLINIC AS A TEACHING TECHNIQUE 


The Legal Aid Clinic will provide the Law Schools with a teaching technique 
that will be of great aid in filling one of the gaps in a law student’s study which 
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has long been a recognized problem. Almost every lawyer can remember the 
confusion and embarrassment he was subjected to when he had to interview 
his first client, interrogate his first witness, file his first petition and dictate his 
first letter. This is a part of the practice of law which cannot be taught in the 
law schools. To a great extent, the Legal Aid Clinic, operated in conjunction 
with the law school, provides a place for gaining experience in those situations 
in which the lawyer will find himself when his first client comes into his office. 


While working in the clinic, the law student will learn how to interview 
people and learn to secure from them the basic facts about their grievance. He 
will learn to assemble the facts in an orderly manner, so that the client’s remedy 
may be determined. By doing the leg work for the attorney on the case, he will 
learn his way around a courthouse and will know where and how to file peti- 
tions. He will also be able to observe some of the methods of law office man- 
agement. All of these factors tend to make him better prepared to give a good 
account of himself, his school and his profession later on. 

To conclude, it can be stated that the Legal Aid Clinic presents three strong 
features which will be of benefit to the law profession. 

They are: 

1. It offers legal services to indigent people, who have not been able to 
afford them before. 

2. It offers the lawyer an opportunity to serve all the members of his com- 
munity, and also offers him some personal services. 

3. It offers to the student of law an opportunity to learn some of the 
aspects of the practice of law, which the law schools have been unable to 
offer him. 

These three features, in themselves, suggest the value of a Legal Aid Clinic, 
and show that such a program merits the serious consideration of the practic- 
ing bar. 
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THE MANN ACT—VISIT TO FOREIGN JURISDICTION AND 
RETURN—DOMINANT PURPOSE TEST* 


By Boyp ADsIT, 3L 


Jones, a white girl, became a prostitute for negro Langford in Los Angeles in 
1948. She left him because he had slapped and beaten her, but by protesting 
his love for her and proposing marriage, Langford managed to get her to come 
back to him. It was agreed that she would engage in prostitution for a month or 
two longer until his car was paid for. The night of the proposal, Jones and a 
male friend of Langford were driven by Langford to Tiajuana, Mexico, osten- 
sibly to consummate the marriage of Jones to Langford, such a marriage being 
illegal in California under the anti-miscegenation law of that state.’ 


It was too late to get married when they arrived at Tiajuana, so they went 
night-clubbing. During the evening Jones constented to Langford and prosti- 
tuted herself to a sailor for Langford’s financial benefit. The following morn- 
ing Jones and Langford signed “marriage papers,” and then drove back to Los 
Angeles. Both Langford and his friend testified the return trip was made to 
get home, to get to their place of residence. The night after the return Langford 
asked his wife, the prosecutrix in this action, if she wanted to take up her pro- 
fession again that night, “but she declined in view of the fact that it was her 
wedding night.” Jones did resume her work the following night. 


The indictment charging a violation of the Mann Act was in two counts. 
Count One charged the transportation of a woman, in foreign commerce, from 
Los Angeles County, California, to Tiajuana, Mexico, for purposes of prostitu- 
tion, debauchery and other immoral practices. The Second count charged the 
transportation of the same woman, for the same purposes, from Tiajuana to 
Los Angeles County. Upon being tried in the District Court, conviction was 
on Count Two only. On appeal to the United States Court of Appeals, Ninth 
Circuit, it was held that the evidence sustained the conviction and judgment 
was affirmed. 


The court stated the rule as being that the dominant motive for the interstate 
transportation of the victim must be the purpose proscribed by the statute,” and 
found that the jury was justified in finding that the facts put this case within 
the rule. They reasoned that since Langford had at all times tried to keep Jones 
with him, could only accomplish this by a marriage, and put her back to work 
just one day after the marriage, these facts warranted the conclusion that “the 
interstate journey and marriage were nothing but a device to, in the words of 
the statute, ‘induce, entice, or compel her to give herself up to the practice of 


prostitution’. 


“In view of the unusual attitude of the appellant towards marriage, we think 
the jury were warranted in finding that so far as appellant was concerned his 
dominant motive for the marriage was to get control of Jones and re-establish 


*The author wishes to acknowledge the assistance given by Warren Southard. 

1. Cal Civil Code, 1941, Sec. 60. This statute was held unconstitutional on October 1, 1948, in Perez v. 
Lippold, 32 Cal. 2d 711, 198 P.2d 17. 

2. White Slave Traffic Act, Tit. 18, Sect. 2421, July, 1910. 

3. Langford v. United States 178 F.2d 48 page 51 and 52. 
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a relationship of pander and prostitute from which he profited so extensively, 
and that the trip, marriage and all, had that primary end in view.”4 


Upon petition for rehearing the defendant urged that the decision ran counter 
to the Oriolo Case*® now that it had been reversed. The court, in denying the 
petition, noted that the reason for the reversal from guilty to not guilty in that 
case was that the change in purpose in the middle of an otherwise innocent 
trip was insufficient to distinguish it from an innocent trip or, hence, from the 
Mortenson case, and since the present decision did not proceed upon the theory 
of any change of purpose, the Oriolo rationale did not apply. 

It would appear that the court overrode the jury’s view of the trip to Tiajuana 
when it said that the decision did not proceed upon the theory that there was a 
change of purpose, for without a change of purpose, the jury having found the 
first part of the trip innocent, the latter half of the trip would necessarily have 
to have been legitimate. However, it is proposed to discuss in this comment the 
use made by the courts of the “dominant purpose” test mentioned in this and 
other cases, and to submit that a better, more precise test might be applied. 

Many decisions, the most of them recent, construing the White Slave Act, 
Title 18, Section 2421, United States Code, have spoken in terms of dominant 
purpose, and asserted that the verdict of guilty is limited to those cases where 
the purpose of the transportation of the woman in interstate commerce for 
immoral purposes was the dominant, and not a subsidiary, factor causing the 
transportation. The act, read literally, does not give credence to such a limita- 
tion.’ But from a practical viewpoint, such a construction is eminently reason- 
able. The court in Hensen v. Haff, 291 U. S. 559, 54 S. Ct. 494, 78 L. Ed. 968, 
well stated the reason for the limitation as follows: 

“People not of good moral character, like others, travel from place to place 

and change their residence. But to say that, because they indulge in illegal or 
immoral acts, they travel for that purpose, is to emphasize that which is inci- 
dental and ignore what is of primary significance.” 

The principal case illustrates one of the varied factual situations which arise 
calling for application of the purpose test. In essence, the defendant transports 
the woman from State A to State B, and thence back to State A. The following 
combinations arise in disclosing a defendant's purpose in such transportation. 


I. NO MOTIVATING IMMORAL PURPOSE IS TO BE FOUND IN THE 
ENTIRE TRANSPORTATION FROM STATES A TO B AND BACK 
TOA 

There is clearly no violation of the Mann Act in this situation. The Mor- 


4. Ibid, page 52. 
5. Oriolo v. United States, 324 U.S. 824, 65 S.C. 683, 89 L.Ed. 1393 memo dec. 
6. Mortensen v. United States, 322 U.S. 369, 64 S.Ct. 1037, 88 L.Ed. 1331. 
7. White Slave Traffic, Tit. 18, Sect. 2421: “Transportation generally. 
Whoever knowingly transports in interstate or foreign commerce, or in the District of Columbia or in 
any Territory or Possession of the United States, any woman or girl for the purpose of prostitution or 
chery, or for any other purpose, or with the intent and purpose to induce, entice, or compel 
such woman or girl to become a prostitute or to give herself up to debachery, or to engage in any other 
immoral practice; or 
knowingly pom | or obtains any ticket or tickets, or any form of transportation or evidence 
of the right thereto, to be used any woman or girl in interstate or foreign commerce, or in the District 
of Columbia or any Territory or Possession of the Uni tates, in going to any place for the purpose 
of prostitution or debauchery, or for any other immoral purpose, or with the intent or purpose on the part 
of such person to induce, entice, or compel her to give herself uP to the practice prostitution, or to 
herself up to debauchery, or any other immoral practice, any such woman or girl shall 
transported in interstate or foreign commerce, or in District of umbia or any Territory or Pos- 
session of the United States— 
Shall be fined not more than $5,000 or imprisoned not more than five years, or both.” 
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tenson Case,® where the operators of a house of prostitution about to take a 
trip to Utah gave in to the wishes of two of their prostitues and allowed the 
girls to accompany them, is an example of this class. Another example is the 
Oriolo case? where the defendant and a woman went on a automobile trip 
which carried them out of Pennsylvania into New Jersey. While in New Jersey, 
the defendant was arrested and his car impounded. The defendant informed 
the woman while on the train enroute back to Pennsylvania that she would 
have to resume to business of prostitution in Pennsylvania to enable him to 
pay the New Jersey fine. She did. The court in a memorandum decision held 
that such a trip was without the statute, basing it ‘upon the final Mortenson case. 
A few other cases also fall within this category.’ 


II. DEFENDANT'S ENTIRE TRIP IS MOTIVATED BY THE IMMORAL 
PURPOSE 


Clearly this is a violation of the statute, and most prosecutions fall under 
this section.’ 


III. DEFENDANT TRANSPORTS THE WOMAN TO STATE B FOR AN 
IMMORAL PURPOSE, BUT TRANSPORTS HER BACK TO STATE 
A AFTER A CHANGE OF INTENT, AND WITH NO IMMORAL 
PURPOSE 


There would be a violation on the outgoing trip, but not on the return trip. 


IV. DEFENDANT TRANSPORTS THE WOMAN TO STATE B FOR 
OTHER THAN AN IMMORAL PURPOSE BUT WHILE IN STATE 
B ACQUIRES AN IMMORAL PURPOSE WHICH MOTIVATES 
THE RETURN TRIP 


Here there would be no violation on the outgoing trip; but there would 
be on the return trip. The Langford case, according to the jury verdict, falls 
under this class; but according to the discussion by the court, and especially on 
the rehearing, it would seem that the court decided the case on the basis of 
situation No. II, without strictly limiting their decision to the precise facts as 
found by the jury. This apparent shifting by the court of the facts to situa- 
tion No. II did not in any way alter the result, however, for under either situa- 
tion the defendant was guilty of the crime. The lower courts decisions in the 
Mortenson and Oriolo cases were likewise based on factual situation No. IV.’” 


V. DEFENDANT UNDERTAKES THE ENTIRE TRIP WITH NO DEFI- 
NITE IMMORAL PURPOSE, BUT FOR ANOTHER IMPORTANT 
AND MOTIVATING PURPOSE (E.G. A VACATION, OR LEGAL 
BUSINESS), BUT WITH THE HOPE OF PROSTITUTING THE 
GIRL, OR OF ENTICING HER INTO SOME IMMORAL PRACTICE. 


8. 322 U.S. 369, 64 S.C. 1037, 88 L.Ed. 1331. 
= 324 U.S. 824, 65 S.C. 683, 89 L.Ed. 1393. 

Gillette v. United States, 236 F. 215, 1916; Alpert v. United Ot 12 F.2d 352, 1926; Hi 
Unieed States. 45. F.2d 55, 1930; Welsch v. United States 220” F. 764, 1915; Drossos v. trted “Sates 16 F. 24 
ee 1927; Biggerstaff v. United States, 260 F. 926, 1919; Fisher v. United States, 266 F. 667, 192 20. 

United States aos F 1002. See also; Cleveland v. United States, 329 U.S. 1 
ais ‘in the Langford ease, 178 Fd 48. : ae Amy ee wee 

See the Circuit Court opinions in Mortensen v. United fom, +4 F.2d 967, 194 d Oriol United 

States, 186 F 2d 152, 1944, See aloo Corbete v. United Seates, 299 B. 27, 4 267» 1943 and Oriolo v. Unie 
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There would be no violation on either the outgoing or return portion of 
the trip. Mere hopes or expectations are not purposive in themselves.’* 


VI. DEFENDANT TRANSPORTS THE WOMAN TO STATE B FOR 
AN IMMORAL PURPOSE, WHICH HE FAILS TO ACCOMPLISH, 
AND RETURNS HER TO STATE A PRIMARILY TO RETURN HER 
HOME, BUT STILL WITH A HOPE OR EXPECTATION OF LEAD- 
ING HER INTO PROSTITUTION 


There is a violation of the Statute on the outgoing; but none on the return 
trip. 

VII. DEFENDANT STARTS THE TRIP HAVING ONLY A LEGAL 

PURPOSE FOR THE TRANSPORTATION, BUT BY HER CON- 


DUCT OR OTHERWISE IS LED TO BELIEVE THAT HE MIGHT 
ENTICE HER INTO PROSTITUTION ON THE RETURN TRIP 


There is no violation on either the outgoing or return portion. 


The guilt of the defendant would thus appear to depend on a transportation 
of a woman in interstate or foreign commerce where he (a) undertook the 
transportation with more than a mere hope or expectation in conjunction with 
an otherwise moral purpose, or (b) where he undertook the transportation 
solely or primarily to effectuate the immoral purpose. 

Literally, a purpose is not “dominant” unless it is the prevailing, or pre- 
dominant, or controlling factor. It is submitted that the cases illustrate a more 
precise test is available to determine guilt, which test might be termed the 
“Motivating Factor” test. Namely, whenever the transportation has as its 
object (whether it be the sole object, the dominant object, or merely one of 
several objectives) the prostitution or immorality of the woman transported, 
there is a violation of the act. The determination of this question falls within 
the jury province, and ordinarily a mere hope or expectation or subsequent 
immorality is not such an objective as to render the transportation wrongful 
when conjoined with an otherwise explainable, harmless journey. 


The cases where the transportation of the woman in interstate commerce 
is on the surface for a purely moral purpose (as for a vacation,"* a days outing,” 
or for shopping in another city, etc, and only the indirect result of the return 
trip to the State of origin may result in a return of the woman to an immoral 
practice, does not fall within the Motivating Factor test. 


However, in those cases where the actor has two or more motives in mind, 
one of those motives being for an immoral purpose within the White Slave 
Traffic Act, and where the transportation would not have been undertaken 
were this immoral purpose not present, then clearly the transportation is action- 
able, even though the “dominant” purpose of the trip may have been for the 


moral purpose. 


13. v. United States, 322 U.S. 369, 64 S.C. 1037, 88 L.Ed. 1331; Oriolo v. United States, 
324 uss Son 65 65 SC. 683, 89 L.Ed. 1393. 

14. Mortensen v. United States, 322 U.S. 369, 64 S.Ct. 1037, 88 L.Ed. 131. 

15. Oriolo v. United OStates, 324 U.S. 824, 65 S.C. 683, 89 L.Ed. 1393. 
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To illustrate, suppose A desires to take B, his girl friend, on a vacation, 
but being financially unable to afford the trip advises the girl that she will have 
to prostitute herself while there, and perhaps even after they return home, in 
order to help pay for the trip. This should be actionable transportation, even 
though the “dominant” purpose was the vacation, since the motivating factor, 
the element which determined whether a trip be undertaken or not, included 
the immoral purpose. 

Considering the case of Langford v. U. S. from such a perspective, the guilt 
of the defendant would seem to be unquestionable, and hence, there was no 
basis for certiorari to the Supreme Court. The evidence convinced the court 
that the sole and impelling reason for the trip in foreign commerce was to 
permit the defendant to continue to use the woman in his business and for 
immoral purposes. Only by consummating a marriage could he induce her 
to stay in his employ, and the trip would not have been undertaken except for 
the immoral purpose entertained by the defendant. 


The jury verdict, however, limited the immoral purpose to the return trip. 
Assuming this finding to be binding on the court (although as previously indi- 
cated it is not so clear that the court felt bound completely by this finding) 
then the verdict is in effect that the return trip was motivated by the immoral 
purpose, which seems to be consistent with the facts, although as the court 
indicated it might well have been possible for the jury to have found the entire 
trip to have been pervaded by the same, persistent immoral purpose. 
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BOOK NOTICES 


Editor's note—Basic literature on important subjects of the law in convenient handbook 
form, is being produced by the Committee on Continuing Education of the American 
Law Institute. The project is of a non-profit nature. 


LABOR RELATIONS LAW, by Marcus Manoff of the Massachusetts and 
Pennsylvania Bars. Published by the Committee on Continuing Legal Educa- 
tion of the American Lew Institute, 133 South 36th Street, Philadelphia 4, 


Pennsylvania. 1950. $2.00. Pages 140. 


A series of basic texts on important subjects of the law is being published by the Com- 
mittee on Continuing Legal Education of the American Law Institute collaborating with 
the American Bar Association. This pamphlet is another in that series. 

There has long been a need to the average general practitioner, not particularly skilled 
in the subject, for a basic text on the subject of Labor Relations Law. Most general 
practitioners who represent business clients have need for at least some knowledge of 
this important subject. With such knowledge, they can solve many of the problems 
confronting them without the necessity of turning them over to a specialist. Also, with 
such a basic knowledge they can gradually undertake the responsibility of the more com- 
plicated labor problems of their clients. This book fills that need. 

It covers the substantive aspect of Labor Law and combines with this insights into 
practical problems. It is a general orientation booklet and a guide to substantive and 
procedural matters constantly confronting the business client. Organized and sum- 
marized are all the facets involved in employer-union relations extending from strikes 
and unfair labor practices to collective bargaining. 

The pamphlet will serve as a basic text for the general practitioner and it will also 
act as a helpful refresher to the specialist, although in the short space of Xs ormgpeerad 
140 pages it obviously can not include a detailed exposition of all of the finer points 
involved in Labor Relations Law. Nevertheless, in addition to a pretty complete discus- 
sion of what the law is, of considerable value in itself to the general practitioner, the 
technical and procedural problems involved are explained, even to the extent that the 
general practitioner may learn where he may go to find suitable arbitrators. The 
specialist who desires to refresh himself on the constitutional aspects of picketing will 
find these discussed also. 

This publication follows the plan adopted by the Committee on Continuing Legal 
Education in its previously published literature, that of providing concise, practical and 
easy-to-use guides at lowest possible cost. For that reason, this booklet will be a 
useful addition to the library of any lawyer. 


PRICE DISCRIMINATION AND RELATED PROBLEMS UNDER THE 
ROBINSON-PATMAN ACT, by Cyrus Austin of the New York Bar. Pub- 
lished by the Committee on Continuing Legal Education of the American 
Law Institute collaborating with the American Bar Association, 133 South 
36th Street, Philadelphia 4, Pennsylvania. 1950. $2.00. Pages 163. 


The Robinson-Patman Act is of prime importance to every businessman whose busi- 
Ness crosses state lines. Therefore, every lawyer representing such clients should know 
something about the Act. Unfortunately, few do. 

Therefore, this book on this important subject is much needed by the bar. It is another 
in the series of publication on various subjects of the law of the Committee on Continu- 
ing Legal Education of the American Law Institute collaborating with the American Bar 
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Association. The Committee was fortunate in securing an author as competent an 
authority as Cyrus Austin of the New York Bar and former Attorney for the Federal 


Trade Commission. 


This is no mere handbook. It is a concise but comprehensive treatise, covering in one 
compact volume all of the subsections of the Act. Each is analyzed in turn and ail 
important questions of construction and compliance which have arisen and which are 
apt to arise are treated. 


The Robinson-Patman Act is not of importance alone to lawyers who must advise 
clients engaged in selling goods as to how to conform their pricing practices to the Act's 
requirements. Buyers, also, are often in need of advice as to their own responsibility 
under the Act for receiving preferential prices, discounts and allowances, and as to their 
rights against suppliers whom they know or suspect are giving preferential treatment 
to their competitors. This book will be found valuable for reference in determining 
the rights and responsibilities of buyers as well as the duties and liabilities of sellers. 


It is probably not an overstatement to say that the controversial questions under the 
Robinson-Patman Act which have not been authoritatively answered by the courts out- 
number those which have been so answered. A textbook on this Act would be of little 
value to the practitioner if it did not meet the more important controversial questions 
head-on and at least suggest a reasoned and logical answer. Mr. Austin has done just 
that. He has passed over no controversial point with the mere statement that it is as 
yet undecided. Conflicting rulings and decision are correlated and appraised. The 
wealth of citations includes many unappealed case decisions by the Federal Trade Com- 


mission, and court decisions in private suits under the Act as well as in appeals from 
Federal Trade Commission orders. 


The author's long experience in important cases arising under the Act over a long 
period of years has given him an insight which has been utilized in a clear and objective 
projection of practical compliance problems from the standpoint of the practicing lawyer. 


The book is therefore of significance for every lawyer having contact with the 
Robinson-Patman Act and, in fact, to every lawyer, for none can effectively serve his 
clients without a working knowledge of the Act. 


BASIC ACCOUNTING FOR LAWYERS, by Barton E. Ferst of the Pennsyl- 
vania Bar. Published by the Committee on Continuing Legal Education of 
the American Law Institute collaborating with the American Bar Association, 
133 South 36th Street, Philadelphia 4, Pennsylvania. 1950. $2.00. Pages 
127. 


This is the sixth in a group of concise, practical texts for general practitioners published 
by the Committee on Continuing Legal Education of the American Law Institute col- 
laborating with the American Bar Association. 


This deals not with any specific field of law but rather with basic accounting. No 
lawyer can practice successfully in any field of the law without the ability to read the 
accounting papers of his average clients. Without that, he can hardly file an account of 
an estate, participate in a bankruptcy proceeding, organize a partnership or corporation, 
prepare income tax returns; or assist in financing transactions. It is a fact that some 
knowledge of acconuting is essential for every lawyer. 


This pamphlet attempts to provide the average lawyer with such knowledge. It is an 
elementary text and does not deal with any specific field of law but rather familiarizes 
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the lawyer with the elements and terminology of accounting procedures and statements. 
It starts off with the theory of accounts, books of original entry, methods of accounting 
and accounting periods. Thereafter the reader is taken on a simple but detailed tour of 
the balance sheet and the earnings statement. These two basic accounting statements are 
thoroughly examined and the content discussed in considerable detail, so far as that is 
possible in a brief space. Finally, attention is given to simple analysis of the accounting 
=" so that the average lawyer will be able to appreciate more fully the meaning 
thereof. 


The text concludes with an illustrative appendix of financial statements and an 
analysis thereof, with a brief bibliography. The text will not make a lawyer into an 
accountant. It will give him a basic knowledge of accounting which is essential to him. 
It could be followed with a subsequent text dealing with specific fields of the law where 
accounting problems are met, such as probate proceedings, bankruptcy, corporate mat- 
ters, etc. This text is based on the premise that basic accounting for lawyers is generally 
no different from basic accounting for businessmen, insurance men, engineers and others 
who need to become familiar with such matters in their own professions. 
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Probate Judge Clyde M. Hudson has left us. 
He had a life ex cy, by the tables, of about 
13 years. He will live much longer in the lives 
of many. He was probably the best known 
probate judge in Kansas and he influenced the 
courts of = states. He held the most 
important probate post in Kansas and spent his 
last day with us doing his re, work. The 
more than 800 who crowded the Central Chris- 
tian church, men and women of every walk of 
life, the rich and poor, prominent and not, pro- 
fessional and lay people, without regard to creed, 
color or belief, s most eloquently of the 
love and esteem in which he was held. At one 
of the largest meetings of the Wichita Bar Asso- 
ciation an effort was made to pay true and loving 
tribute to his memory. In spite of the enconiums 
and efforts to bring out those things which ac- 
counted for the regard in which Judge Hudson 
was held one attribute, perhaps the greatest of 
all was overlooked. 


Judge Hudson, it seems to me, was loved, re- 
spected and honored because folks had confidence 
in him. His confidence in others inspired con- 
fidence in him. He had the thing which lawyers 
have been trying to attain in these days. If the 

blic could only have the confidence in all 
onel which belonged to Judge Hudson it 
wouldn’t be necessary to work on public rela- 
tions for the bar. The fault lies not in the 
public but in the individual lawyer. Each one 
of us has his and her part and only we can 
restore that confidence. 


Quote: “The individual lawyer must be the 
keystone upon which any public relations pro- 
gram is builded.” I won't say who said this but 
after reading the report of the committee on 
public relations, as made to the State Bar Asso- 
ciation, a good guess is that his first name is 
Verne. If you haven't read this report you will 
surely, Bar journals of the country, and that 
means lawyers, are becoming wide awake on 
this subject. 


* 
Quote: “This means that the public has de- 
cided that it can get along without the lawyer 


and it means that are threatened with anni- 
hilation.” Do you know who said this. An emi- 
nent jurist, also in the August Bar Journal. Quote 
from Lincoln: “If destruction be our lot we must 


ourselves be its author and finisher.” Now, I 
know it is dangerous to pick a line or two from 
its context. But here are two quotes, one con- 
cerning lawyers, the other concerning the na- 
tion. This is written in August. Before you 
read it many of our younger lawyers may be in 
the armed forces of our nation. Some may be 
lying in foreign graves. It may be you will 
never read it. If scientists are correct an atom 
bomb may have ended your reading. Isn't it 
strange to be contemplating the saving of our 
profession, our liberty and our nation in this 
day of progress. As has been said: “Without 
the invention of airplanes our country would 
not be in danger from abroad. Now only a 
few hours may separate us from deadly missiles.” 


It is quite probable that some forty years ago 
large law school had at least one professor 
who at least once a year said something like this 
to his class: Now young men there is one thing 
you must always remember. The profession you 
seek to enter is an honorable one and one in 
which you must expect to render service to the 
public and not expect to make a large income. 
In fact, you will likely die poor. Did your pro- 
fessor at some time make such a remark? And 
did you at the time take it at face value or did 
you think you were the exception to all rules? 


Strange thoughts would have entered your 
mind had he also told you that Alexander Ham- 
ilton received as much as $14,000 in a single 

and that this was not unusual for him. And 
just what would $14,000 in the 1790's be meas- 
ured in 1950 dollars? Daniel Webster made as 
much as $22,000 in a year and what would that 
amount in the 1930’s be as compared with to- 
day? Joseph Choate accepted $34,000 for two 
income tax arguments before the U. S. Supreme 
Court and very likely someone else did the spade 
work for his arguments. Then I wonder what 
7,000 or 10,000 pounds earned by famous 
English lawyers in the 18th century would be 
lay. And lawyers in those days were not sup- 
posed to seek fees. Maybe you looked up some 
of these things after the professor had his say 
and you determined to go ahead. 


Having looked into the past shall we also 
glance at the present? The average lawyer with 
practice is notoriously a charger of 
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small fees. We have some lawyers making large 
amounts in dollars. Perhaps some of them would 
be better off paid in commodities. As income 
increases Uncle Sam says “Thank You” and in 
spite of the grind and feverish effort for bi 
incomes, measured in dollars, Uncle Sam an 
dollar depreciation combined, reduces earnings, 
to a moderate amount measured in 1939 dollar 
values. The man used to high and ive 
living on $15,000 to $25,000 a year finds him- 
self living very moderately on the same amounts. 

of the man who makes $3,000 to $5,000 
a year? With his deductions and the face that 
he never had $10,000 a year to spend, he man- 
ages to live fairly happily and without too much 
regret. But this isn’t exactly the point set out 
to attain. 

* 


This is better. The Kansas lawyer, and perhaps 
those of many other states, receives very small 
fees compa to services and preparation. It 
has been hard to raise those fees, due partly to 
competition and inability to act as a group. 
Business men and others try to break the re 
charges. Three days ago a man, who has 
a client, came id that a near relative had 
died in another county and he could‘bring the 
heirs to me, his wife being one, but first he must 
know the charge. A lawyer in another county 
would do it for so and so. Incidentally much 
below the minimum fees usually allowed. Would 
I do it for less? Reply was that the fee would 
be left to the probate judge. Probably he won't 
be back with that case but will bring his own 
business regularly. What would you have done? 
Probably I will survive but if there had been 
five children, which few lawyers have, or some 
big debts to pay it might have been different. 

* 


How soon we forget! Only a short time ago 
George A. Kline was a court reporter then a 
district judge. Highly respected and efficient in 
both positions. But alas, illness caused him to 
leave the bench in his best years. A few days 
ago a card came from him. Confined to his 
home, 103 Western Avenue, Topeka, Kansas. 
Now he leans on a cane, types with one hand. 
How he must long to see some of his old friends. 
It is so easy to forget. Perhaps you will remember 
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when you are in Topeka again. Until one has 
been confined one cannot appreciate how a short 
call illumines the darkness. I too, have been 


negligent but resolve to do better. 


Lots of discussion about Federal rules in state 
courts. Let us say that these rules are good. 
Rather a small proportion of lawyers have an 
appreciable practice in U. S. courts. After all the 

pigeon a elgg omg noagtigg he meer 
of them may be better some in Federal 


courts as well as vica versa. Isn’t it the sensible 

thing to adopt such federal rules as may be 

superior and retain the others? Perhaps Federal 

courts might even adopt a rule or two found in 

state courts. Not always does sudden impulsive 

action in making changes bring the best results. 
* 


oan is the word most popular and 
most abused today. Ordinarily we think of co- 
operation as being the result of well discussed 
and well thought out proposals, after which a 
majority having made a decision, ail join to- 
gether and co-operate for the common , 
Not so today. Some individual, a self appointed 
or even a regularly appointed committee makes 
a little investigation. Usually about two out of 
five members of the committee participate. Then 
having decided on a course of action, a brief 
report is made, a motion is rushed thru and 
then everybody is sup to “co-operate.” 
Failure to do so brands you as a rebel or worse. 
Of course it makes no difference that most of 
those voting did so without knowing what the 
result of their action would be. Isn’t that about 
the way things are run? The old New England 
town meeting style wouldn”t last long, we fear. 
Really we just haven’t time. 


* 


The elections are over. Lots of lawyers are 
disappointed; some jubilant. Only recently a stu- 
dent in law at Harvard came to my home asking 
advice as to where to locate. You might not 
guess what his ambition is but here is the secret; 
he wants to get into political life and pronto. 
Well there is a place for him, if he is the right 
kind but certain it is that he will not take the 
advice given; viz: to locate in a 10,000 popula- 
tion county seat town and go to work. 
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Ken Nohe and Bob Dauffenbach are in 
with Gene Coombs in the Beacon Bldg. at 
Wichita. They are two new comers to 
Sedgwick as are Ken Stewart and Aubrey 
Bradley. John Stice, another new boy, is in 
with Blaes and Potts. 

Doug Shay and Paul Smith are moving 
to larger quarters in the same building at 
Wichita. 

Several of the boys have received orders 
to take a physical, I assume this will grow 
and by the time this goes to press many 
of them will be called to report to the 
Uncle. 

There is a new firm in Wichita, Mullins 
and Arvin, they are two good boys team- 
ing up for the good of each other and the 
benefit of the community at large. Good 
luck boys. 

Payne Ratner Jr. and Harry Robbins have 
gone into the Ratner firm at Wichita. 

Clyde Hudson died in Wichita about 
July 15th. He had had quite a colorful 
career as Probate Judge in Sedgwick 
County and held the Court for several 
terms, I am guessing when I say 20 years. 
Clyde was found dead in bed one morning 
by his son Bob. He leaves a lot of friends. 

Dan McCarthy, formerly of Mankato, 
later of Hays, died some time in July, he 
had been in ill health for qiute a while 
and had virtually quit practicing. Dan was 
a great guy and a good friend. 


John Hayes of Hutchinson married a 
young lady from Baxter Springs recently. 
I understand he learned all about Joplin, 
Missouri and its high lights at the wedding 
and reception. When it came to honey- 
mooning, as I get it, his choice of a place 
to go was between the Lora Lock hotel at 
Dodge City and a trip to Hawaii, John 
chose the latter and I say wisely done John 
and good luck. 


Joe Morris and I spent an hour in the 
Shell office at Tulsa. He extends a very 
cordial invitation to his friends to come 
visit him when in Tulsa. 

Neville McLemore opened an office at 
1613 South Hillside in Wichita, he says 
he has some very delightful prospects. 

I had a good visit with Judge Bob 
Hemphill. He told me he had quite a siege 
in the hospital over a period of a year, sev- 
eral operations as well as heart condition, 
but is now back again and 100% recovered. 
We discussed all the Bar in the District and 
he had a good word for all the boys who 
appear in his Court. He was particularly 
high in praise of all the group. 

Jay Bennett is not too well, like a lot 
of us, he is beginning to feel the weight 
of the years. Jay has been at Norton many 
years. 

Dan Hopson at Phillipsburg gave me a 
very cordial invitation to come up for the 
pheasant season. I would like to do it 
some day Dan but not this year, our quail 
season in Missouri opens the 10th. 

Ben Birney and Bill Justus formed a 
partnership and have been at Hill City for 
almost a year now, I am a little late in 
making this announcement but my apology 
to both of you, will do better another time. 

I drove into Stockton one evening re- 
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cently after five o'clock. I met Judge Bill 
Skinner and Wayne McCaslin talking to 
each other on the street. I don’t know 
whether Wayne was trying to impress the 
towns folks with the idea that he knew 
the Judge or whether it was just a shappen- 
stance, anyhow, as we three stood “gassing” 
Duffy Hindman came along. Bill Skinner 

and I together sold Duffy a bill of goods. 
The Judge went home, Duffy to the office, 
Wayne to the Post Office, and me, I went 
looking for Bob Osborn but he had closed 
shop for the day and departed. 

Marion Chipman at Hill City is doing 
well and reports of the partnership Clark, 
Chipman and Clark with offices at both 
Hoxie and Hill City are good. 


Dean Ostrum just out of school, home 
and settled both as to family and office, in 
fact, taken into the firm Ostrum and 
Ostrum of Russell, has felt the heavy hand 
of the Uncle on his shoulder, he was to 
leave Oct. 6th. 


Seems Lew McLaughlin of Marysville 
got the Republican nomination for District 
Judge of Ed Bennett Jr's. old District and 
as it stands now he is the next Judge, no 
opposition on the other slate. Ed Jr. is 
going down to take over when Ed Sr. gets 
through with his post with the O.0.A.W. 
at Newton. Ed Sr. has been at it a long 
time, he told me the last time I saw him 
he wanted to slow down. Ed as well as 
Lew steps into a big pair of shoes, both 
Ed Sr. and Ed Jr. filled their respective jobs 
with a great deal of credit and depend- 
ability. 

Harold Oelschlager of Plainville would 
like to get hold of the first 115 Kansas 
Reports. Got any for sale? He is a new 
boy in a new town doing very well. 

Some one told me Bill Honeyman is 
down with Harry Coffman at Lyndon, I 
haven't met him, or have I seen Harry 
recently. 

Charlie Niernberger is in with Norman 
Jeter at Hays, Jete is growing dahlias and 
Charlie is running the office as near as I 
could figure. However, Jete still sits in 
the front room. 

Ed Flood is having a bad time with an 
eye ailment, detached retina so he called it, 
I guess from what he said it isn’t notice- 
able but he can’t see. Am sorry Ed, be 
careful. 
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Well, this guy Earl Van Danner of Ells- 
worth gets around more and has more 
happen to him than any man in the County. 
He just got a partnership going and Horace 
Santry goes into the Uncle’s Army, Vince 
O'Donnell moves into Horace’s place, Van 
gives away Vince's books, takes Horace’s in 
lieu and still retains his own and owes me, 
I calls him a financier. 


Ed Rooney and Frank Norton defended 
in a murder case in Salina recently, Drew 
Hartnett and Van Danner prosecuted, the 
jury came in with a third degree verdict. 
The defense said “Should have been ac- 
quittal,” the prosecution said * ‘Should have 
been first degree,” I don’t know what the 
defendant thought as I didn’t see him. 


Charlie Green of Manhattan, nephew of 
the late Dan McCarthy of Hays inherited 
Dan’s library, the books are still in Hays. 
I understand Charlie is in the Charlie 
Arthur office in Manhattan. Charlie Arthur 
is the County Attorney elect, Republican 
nominee with no opposition. 

Jerry Smith has never gotten over the 
injuries and numerous operations. He is, 
as this is written in Winter hospital and 
has had to resign and retire. Too bad, 
Jerry, I am sure sorry. 

Speaking about Dan McCarthy, he died 
in June just before he and Mrs. McCarthy 
were to sail for Europe on a trip. I got it 
through the grapevine that Dan left Man- 
kato, his former home and birthplace, 
enough money to rebuild the Catholic 
Church, parish house, and furnish both. I 
don’t know the particulars but I do know 
anything Dan did he did well. Mankato 
«an be proud of Dan’s beneficence. 

Kieth Sebelius of Norton is going to 
Los Angeles as a delegate to the American 
Legion Convention. Bill Ryan his law 
partner told him to pay attention to busi- 
ness and remember he was having trouble 
to get out of the county on a trip. 

Marvin Thompson is in with Cliff Hol- 
land at Russell. Marvin left La Crosse with 
some regret as he had been there long 
enough to make quite an acquaintance. 

Terry Relihan has gone back to his home 
in Smith Center to enter the office of his 
father and uncle. Art and Ted I assume 
will give Terry the proper training. 

Judge Albert Foulks writes me from 
Ness City stating he has reached that age 
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where he wants to quit, his office and 
equipment are for sale. Judge Foulks has 
been in Ness City a long time. 

Homer E. Chandler has opened an office 
in the United Bldg. at Salina. 

Bob Meyer is going strong at Mankato, 
being County Attorney-elect. Lorin Welt- 
mer is coming back down town to reopen 
his old office and hold forth until the two 
boys get out of school. 

Nels Ward and Junior Collins have a 
new ground floor location at Belleville, a 
glassed in arrangement, looks like a bank 
when you first enter. Ed Chapman has 
moved into the location vacated by Nels. 
When I think back there has always been 
a lawyer there since the town was or- 
ganized. Ed is County Attorney-elect, no 
Opposition in the primary or general. Junior 
Collins is a candidate for the House. Judge 
Vance was holding a motion day the day I 
was in Belleville so I didn’t see all the 
fellows. 

John Berglund is stepping out of the 
County Attorney's office in Clay Center, 
Frank Oberg is stepping in. Oscar Peterson 
is retiring after this term as Probate Judge, 
he has been in the law business a long time. 

Both Don Musser and Charlie Hill have 
gone to the Army. The Crawford County 
Bar gave them a going away party at the 
cabin of Ben Weir. I imagine it was a 
good one. 

Perly Nulton of Pittsburg has been laid 
up with a Sciatic ailment, he says the cane 
he carries helps the crippled member navi- 
gate. He is better as this is written. 

Fred Leasure of Eldorado moved his 
office from over the bank across the street 
to a location, as far as I can remember, has 
never had a lawyer's office in the build- 
ing. Fred is happy in the new location. 

Morris Moon and Page Benson, Repub- 
lican and Democrat respectively, are fight- 
ing out the race for County Attorney in 
Butler County in the general election. 

Harold Williams has just gotten set up 
in Cimarron. He is a candidate for County 
Attorney on the Republican ticket and is 
opposed by John Holden who, by the way, 
married Miss Lois Davis on September 3rd. 
I know the Bar joins me in congratulating 
John in his venture into married life. 

Olin Stansbury Jr. is in with Summer- 
field Alexander at Kingman. Olin looks 
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like a fixture and Alex seems to be well 
pleased about everything in general. 

Claude Jurney has moved across the 
street to a new location, having left the 
paternal wing of Charlie Calkins. King- 
man has had several changes recently. 

Bill Murray is in with Bill Hampton at 
Pratt. I had a good visit with the boys on 
my last trip. 

Donnie Smith and Fred Hall are bunked 
in a new office on the mezzanine floor of 
the Bank Bldg. at Dodge City. Donnie is 
opposing Jim Mangan for the County At- 
torneyship while Fred is running about 
looking for a Lieutenant Governor. 

Horace Watkins and Jack Horner have 
moved into a new and larger office in the 
same building at Dodge City. Jack Voshell 
has gone to some place in Idaho to practice, 
he left some time ago leaving Jim Wil- 
liams and Carroll Hughes to get along on 
their own. 

Jack Glaves has opened an office in the 
Bissantz Bldg. at Wichita. Cranmer and 
Moore have also opened in the same build- 
ing under a partnership. 

Bill Russell of La Crosse died and was 
buried at La Crosse on Labor Day, Sept. 
4th. He had been in that town many years, 
in fact was considered quite an institution 
in that part of the country. 

Doug Gleason has left the firm of Glea- 
son, Anderson and Byrd of Ottawa. He 
has formed a new partnership with his 
brother Tom under the firm name of Glea- 
son and Gleason, while Bob Anderson and 
Jack Byrd are going along under the name 
of Anderson and Byrd. Good luck and 
good wishes to both firms. 

Jim Waugh, brother of the boy banker 
of Eskridge, has gotten himself in with a 
good firm in Hutchinson, Walter Jones, 
Dick Hunter and Harry Dunn. I know 
both ends are happy in the new connection. 

Fred Hall and Phil Harris of Junction 
City. have gotten together under the firm 
name of Hall and Harris, they are a couple 
of good boys who have been out of school 
two years. 


Turner Murrell has opened an office in 
North Topeka, a nifty little affair, and 
across the hall from him is Conant Waite 
who is still holding his place in the bank. 
Topeka, like Wichita, has had a great in- 
flux of new attorneys, particularly Wichita. 
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Bob Johnson and Al Page have gotten 
together at Topeka under the firm name 
of Page and Johnson. Bob moved down 
to where Al had his office originally, 216 
W. 6th St. 


J. Paul Stevenson has opened his own 
office again in Sterling, so he writes me, 
this makes two offices there. 


Harold Chase of Salina has had his phy- 
sical and a letter notifying him to hold 
himself ready to report. 


Wm. M. Cleland has opened an office 
at 824 Kansas Ave. in Topeka. I haven't 
met him yet but will soon. 


Willard Haynes, as I entered the office 
recently, told me in great glee that he had 
bought a gun dog. On inquiring as to the 
dog's age he said nine weeks, and also in- 
formed me without stopping for breath 
that he, Everett Steerman and the dog were 
all going hunting in Lyon County. All 
three are going to learn together. 

Merle Mason and Ted Hill have formed 
a partnership over in West Wichita, 903 
W. Douglas. Merle hails from down at 
Baxter Springs and Ted, I think, is a Wich- 
ita boy. 

Wood and Wood have a new office in 
Liberal. I saw quite a write-up in the 
Liberal paper, also noticed Maxine is men- 
tioned rather prominently. Good luck to 
the new venture. 

Dan Hanscom has reported back to the 
Navy leaving George Allred alone at Em- 
poria. Dan spent eight years in the Navy 
before he went to Emporia. 

Ken Perry has opened an office in Em- 
poria and is a candidate for Justice of the 
Peace. He looks like he enjoys the office 
as well as the new venture. 

C. L. Thompson of Hoxie died following 
an extended illness of some six or seven 
years. He was 79 when he died, and as far 
as I know, he had lived and practiced in 
Hoxie all of his adult life. 

Leo Wetta has joined Stearns and Vil- 
lepigue at Wichita. 

Spencer Gard is acting as Judge Pro Tem 
at Iola, being so near election Gov. Carlson 
did not make an appointment. Spencer is 
on the ballot with no opposition on the 
Democratic ticket. Guy Lamer has been 
appointed to the Senate in the place of 
Spencer Gard. 


199 


Dave Conderman has no opposition for 
the office of County Attorney of Allen 
County. 


Barney Sheridan of Paola was home ill 
the day I was in Paola. Perry Bishop was 
out of town, I didn’t see either of them 
which is always a disappointment to me. 


Burney Dunham has a new grandchild 
born Oct. 11th at St. Louis, Burney and 
Mrs. Dunham were both there for the oc- 
casion. 


Mrs. Charlie Forsythe had an attack of 
Polio, was in the hospital for 10 days, she 
recovered with no effects of any kind. 
Charlie has an office in Erie he would like 
to get some one into. Some of you young- 
sters should contact him. 


Marvin Thompson now at Russell has 
an office at La Crosse he would let some 
youngster have. 


Gene Stanley of Wichita was elected 
Chairman of the Committee on Permanent 
Headquarters Building by the American 
Bar Association over a year ago. He has 
collected over $300,000 on what the As- 
sociation will spend for a suitable building. 
In Des Moines, Iowa, constructed in 1926, 
is an exact reproduction of Kings House, 
a famous structure of medieval England set 
up origianlly as a memento to the English 
Common Law. This structure can be bought 
for $100,000, today it would cost over $4,- 
000,000 to reproduce. The project as a 
whole is regarded as one of the most im- 
portant in the history of the Association, 
when completed it will be as much of an 
honor to Gene as the Association itself. 


Arch Foster of Parsons has had his office 
all dolled up, new floors, new equipment 
and etc., looks like he is planning on a 
modern way of practice as well as floor 
space large enough to accomodate it. 

Lyle Loomis is leaving the office of Gus 
Roberts at Winfield, opening his own of- 
fice some where about Dec. Ist. He has 
been with Gus about three and a half 
years. 

I spent an evening with Jack and Peg 
Stites recently in Oklahoma City. Jack 
sizzled a couple of steaks over a charcoal 
grate. He does a wonderful job as chef. 
Peg had the trimmings ready when Jack 
said “Come and get it,” and I had a wonder- 
ful evening, thanks folks—come and see 


me when you are in Kansas City. 
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W. E. Glenn and Charlie Bledsoe have 
gone together with an office in Topeka. 

Dick Clansing, Lee Garrett, Jack Shana- 
han and Dick Mullins have their war bags 
packed to leave soon for Uncle Sam’s Army. 


Roy Bulkley and Davis Carson have 
opened an office in Topeka. Roy is the 
Republican nominee for Judge of the Court 
of Topeka. 

Vern Light of Liberal, President of the 
Kansas State Bar, is in a critical condition 
in a hospital at Liberal. 

Mrs. Otis Allen of Topeka died about 


Sept. 15th, rather unexpectedly, I know 
Otis has the sympathy of all the Bar. 
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The Legal Secretaries of Topeka gave a 
dinner and grid iron for their bosses. The 
dinner was wonderful, the girls enthus- 
iastic, and from what I hear, the girls gave 
the bosses the well known raspberry. 

Ed Sondker and Marion Beatty have 
formed a partnership of recent date at To- 
peka—another new firm. 

The Milburn Golf and Country Club will 
be host to the Wyandotte County Bar As- 
sociation and Auxiliary on the night of 
Dec. 7th, all successful politicians and un- 
successful lawyers are invited. This is the 
last time to sample the famous Charlie 
Lawder champagne punch. All reservations 
must be made in advance. 
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MEMBERSHIP ROLL CHANGES 
of the Bar Association of the State of Kansas 


In the August, 1950, issue of this Bar Journal, the Membership Roll of the Associa- 
tion was published according to an oe listing of the towns, with the known 
street, building, or box number post office address of each member appearing opposite 
his name. It is hoped that the list as so compiled will provide members with a use: 
directory and assist the office of the Secretary-Treasurer in keeping its mailing list 
current. 

Members are requested to notify the Secretary-Treasurer, P. O. Box 29, Topeka, 
ee any errors, omissions or changes of address in order that the list may be kept 
up to date. 

The following shows the current changes and is supplementary to the “Membership 
Roll—1950” appearing on pages 104-117 of the August, 1950, Journal: 


BELLEVILLE WICHITA 
Ed Chapman Kenneth H. Hiebsch, 610 Schweiter Bg. 


Percy H. Collins, Jr. 
KANSAS CITY 

J. Donald Lysaught, 518 Brotherhood NON-RESIDENT MEMBERS 
Bldg. KANSAS CITY, MISSOURI 
SALINA C. S. Dotts, c/o Bruce Dodson & Co., 

W. A. Buzick, Jr., 11314 N. Santa Fe 28th & Wyandotte 

Tom Lillard, Jr., 1132 N. Santa Fe Thomas Paul Downs, Columbia Bank 
TOPEKA Bldg. 

Hon. George A. Kline, 103 Western 

Paul E. Wilson, 801 Harrison ESTANCIA, NEW MEXICO 

Paul S. Wise, 1622 Plass Fred H. Ayers 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


TBE NLS rases sor 


Barney L. Aus, President Frank L. Rippie, Manager 














